








U. 8S. TREASURY DEPARTMENT 


ANDREW W. MELLON, Secretary 


PUBLIC HEALTH SERVICE 
HUGH S. CUMMING, Surgeon General 


COURT DECISIONS 
RELATING TO PUBLIC HEALTH 


DIGEST OF DECISIONS ABSTRACTED AND PUBLISHED 
CURRENTLY IN PUBLIC HEALTH REPORTS 
DURING PERIOD 1926-1929 


PREPARED BY 


WILLIAM FOWLER, LL. B. 
United States Public Health Service 


SUPPLEMENT No. 84 
TO THE 
PUBLIC HEALTH REPORTS 





UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON: 1930 




















For sale by the Superintendent of Documents, Washington, D.C. - - - - - Price 20 centg 











UNITED STATES PUBLIC HEALTH SERVICE 
HuecuH S. CumMInG, Surgeon General 
DIVISION OF SANITARY REPORTS AND STATISTICS 
Asst. Surg. Gen. R. C. WILLIAMS, Chief of Division 


The Pusiic HEALTH REporRTs are issued weekly by the United States Public 
Health Service through its Division of Sanitary Reports and Statistics, pursuant 
to acts of Congress approved February 15, 1893, and August 14, 1912. 

They contain: (1) Current information of the prevalence and geographic dis- 
tribution of preventable diseases in the United States in so far as data are 
obtainable, and of cholera, plague, smallpox, typhus fever, yellow fever, and 
other communicable diseases throughout the world. (2) Articles relating to 
the cause, prevention, or control of disease. (3) Other pertinent information 
regarding sanitation and the conservation of the public health. 

The Pustic HEALTH Reports are intended primarily for distribution to 
health officers, members of boards or departments of health, and those directly 
or indirectly engaged in or connected with public health or sanitary work. 
Articles of general or special interest are issued as reprints from the PusBtric 
HEALTH REPORTS or as supplements, and in these forms are available for 
general distribution to those desiring them. 

Requests for and communications regarding the Pustic HEALTH REeEporRTs, 
reprints, or supplements should be addressed to the Surgeon General, United 
States Public Health Service, Washington, D. C. 

The Public Health Service is unable to supply the demand for bound copies of 
the Pustic HEALTH Reports. Librarians and others receiving the Pustic 
HEALTH Reports regularly should preserve them for binding, as it is not prac- 
ticable to furnish bound copies on individual requests. 











Table of cases 
Introduction 
Digest: 





CONTENTS 


Pere rs es ee Re ae eel et mo see 


OL... . LcLecaccck cnet eeedanees see 
DMidtn Sones hedges dans cupdeeEbobGndcndldnstin ios 
NG icin mind othe in Desa HERON SCRE AKA ae cen eas 
ie a ee LGhign Gem camind cue mena a 
EG LAL Se AP LAT 
I, cont send uatdiecuddan =ogincs aden uke 


Ses i airy A ERR Bs Se te SRA ot el eS ga a 


Mere POnGrUs. 2a se me Sk a gs es ae 
A Soli RR Lice Seapets ONG ee Fee LE SOE 
SENN DANE Nk 6 ce Sccccnacedeassnsecede 
PRR ate etre Sn SP ee Rie et Le bh a OE 
I es a tn, mipmap ons 
NE A 58 SRR SE IRI a SR, Sy Sa 
NICE teed cn ek sa ls ee JR 
ee ae ee nnn pewemepeene can 
Ri A GTSIE peli CSE OE ae et € Raga ge ae a aE 
Sanitary commission, liability of...............------- 
CT cele ee wlan brerthipistd meas bck 
RT ALA LE RAND ee 


dias cei as ao ian cy eines wimp inte, © wo we WK 
Dear Cette Oe ee et ee 


WEN MURINE etc Ghote Ses ete ce oto UE Soe 
Workmen’s compensation acts___.__...._..---.-_-._-- 
Ee GS oc Seok bern ntoaade tebe hwackekiees 








TABLE OF CASES 


Page 
NE OE LNT REPEL ALT ROT Oe IY he 131 
TO INURE INE) OU OMMNNN 2 a a ec wees 123 
I on ales nies to mito inte tose win an Gem eeeeanae 36 
SUMNER UNTER NOURI 5 et ak Oe ea ae Ee bees 50 
ee a chad ide ag a Lig pao esatees 0 wee OOM MS Minoan x 22 
EIEN eh eh ee Se Se ou be ee ede eae 113 
te ee On WU NOUIIINOIR 6 oo oct tdewcdnupenacatunecosece 34 
RE Oe ee Ne ee en ee ee eho coe Se eee 27 
ee ee A, SOO oo ce ccc acacdpnanbesnetanacvosve 108 
6 | a eo aes meres eee ees eens Sree a 125 
as nes aan bkaembaia whine Veweb nex eames 47 
NEEM MNAEDIRREI PS ob Sh 8 be Sin Leen ees ohm mene 124 
I EEO EE OTE CARD NO OI™ es 99 
Gl canted Siemens idbn ccna akheeee 46 
IER ORR Ia ea 9 ESET i Pe aR er me eng Orn ee 56 
Baltimore (Mayor and City Council of) v. Bloecher and Schaff (Inc.) ---- 34 
ee (Mayor and City Council of), Portsmouth Stove and Range . 

mR at eg ts ee ee bite alse CE we es ee ee 4 

Bang v. Independent School Dist. No. 27 of St. Louis County_-___-_--- 95 
ne Gy GON BONG G0 DUDODIOUNOT ooo. oc dcmcctoncnscqconcnunne 115 
i a eng a bape dmecasemed waged haa 93 
EN EE A OO 42 
rr Ce OPO, OIE. oak hice wdnce ann cndoccdncversnons 3 
Sh a a nlngtaiaehinsil Winns hem en awe 109, 112 
Bergenfield (Borough of), Ennever v__......--------------------.---- 100 
i ce Rg a ei ebm Khe eae 56 
EE SI, I Gh wu Ranting am ginemnela keene eine 73 
Bloecher and Schaff (Inc.), Mayor and City Council of Baltimore v_-_-_--- 34 
SRNeRRRINENS IONE OUR ee eS mobbed monsas 60 
Board of Auditors of Bay County, Keho v__._____-__----------------- 115 
Board of Commissioners of Lincoln County, State ex rel. Hilton v_____-- 10 
Board of County Com’rs of Hughes County, Eckles v__..__...---------- 24 
Board of Health of City of Paterson, Garber v____-------------------- 87 
Board of Health of State of Louisiana v. Town of De Quincy----------- 69 
Board of Purification of Waters v. Town of East Providence__-.-------- 105 
Board of Supervisors of Arlington County, Kirkpatrick v__.......------ 125 
Board of Supervisors of Black Hawk County, Peverill v-...------------ 5, 6 
Board of Supervisors of Harrison County, Lausen v__..-_.-.----------- 5 
Board of Supervisors of Webster County, Fevold v_____...------------ 5 
Boll v. Condie-Bray Glass and Paint Co_........-._------------------ 84 
ceed Ee a ewe nanenaepeeniee 27 
I I se avn mr eh les dats able tnat ewe 100 
Borough of Florham Park v. Department of Health of New Jersey ------ 62 
Borough of West Hazleton, Freedman v_._-.......-..---------------- 105 
A ia meme Mand Ab Rpamne swe 106 
URMININIINR St) Sree ae ed i eco e een ee eee Meet eac wae 54 
a a oh. dh enh eo mica shop ab ens Hh cS A 102 
in ces nem dniekipet Nain aenbegiadesaahe ee be 103 
ala emits a ean oma wien Hs get areas 126 
I ila lit dl ll an Ob nN ae inn est sno aa 37 
once Raat as Kes mewn eeeuninm mika wae 21 
ene o. penryined Qenualty Co... 2... 2... ccc ccccenesecte 131 
dette bs cia dite a a lnk vain ad nin ee anne bee nna 109, 112 
Bucyrus (City of) v. Department of Health of Ohio__-..-..------------ 101 
Buffalo (City of), People ex rel. Sherwood v_-_------------------------ 56 
NO is cic Rae okay a ttknbbhwon ay ee awite at 31 




















Busch v. Gruber- ---------- 
C. W. Ferguson Collar Co. »v. 


Calmar (Town of), Stovern v_ 


TABLE OF CASES 


Department of Labor of New York-------- 


Campbell Baking Co. v. City of Harrisonville__.........-------------- 
enn a en CO Cen Cd ec cnmmncnnsnnseceascosees 
cesven & leew York Fre Baking Co. . 2... 2 occ nnn ence ne one ecese 


Casey v. United States__---- 
Cason, Town of Leeds v_-_--- 
Caulley, City of Waycross v_ 


Chicago (City of), Crackerjack Co. v....---------------------------- 


“hicago (City of), Ruban v-_- 


es Ce Oe SIN Wie io ck ecm anwesecounasdepancsweeivese 
i to nedndn dhs naerehnennows 
Cincinnati (City of), State ex rel. Moock v__------------------------- 
City and County of San Francisco, Spreckels v__......---------------- 


City of Albany, Wiesner v__- 


i A SC i. cen eedacaticcenseadesvepeseunenate 
I EE 


City of Birmingham, Walker 


ee eee ee ene oe yt 


City of Bucyrus v. Department of Health of Ohio_---.-..------------- 


City of Buffalo, People ex rel 
City of Chicago, Crackerjack 
City of Chicago, Ruban v_ -- 
City of Cincinnati, Moock v_ 
City of Cincinnati, State ex r 
City of Cle Elum, Brown v_- 


City of Cleveland, Gorman v_ 


PMP MOGU ee on ca eee dane 
Nad eg 2 igh ac eee anes 
a SEES FRR Ye A eA Nats 


a iiss cna addeWenncnae ose acdsee sane 


City of Dallas, Moseley v- - - 
City of Dayton v. Jacobs-_--- 


eee eI, COUN Wok on oc ean smn ene se dndccnssnncnnse 


City of Enid v. Brooks___--_- 
City of Eveleth, Costly v__-- 
City of Everett, Aronson v_ - 
City of Everett, Roscoe v_-_- 


ee SO RO os ee thonenandettacananeeseensnenee 


City of Fort Smith, Yaffe v_- 


a a ai MERE w aoe ares ep 


City of Fremont, State ex rel 


NRE EEGs ng each eines 2 oe ee 


City of Greensboro, Moore v_.-..--------------- TR AED PE 


City of Groesbeck, Newton v-_ 


City of Harrisonville, Campb 


PIRI, Wii caine cowcuwa weno wasn 


ey Oe ee I Oe on enc nein wd cece saesucnnceens 


City of Hot Springs, Porter »v 
City of Lancaster, Hoar v-_-- 
City of Lansing, Foss v-_---_- 
City of Lansing, Trowbridge 
City of Laramie, State ex rel. 
City of Laurel v. Ingram---- 
City of Lawton v. Wilson- - - 


City of Lexington, District Board of Tuberculosis Sanatorium Trustees for 
Fayette County v______--- 
City of Louisville, Karcher v- 


City of Madison, Gellert v__- 


a a a ts a cea aad aera sed ag ak le nin den igs oo ald A ea 
PIERRE So cic a bar eca ke owe woman eees 


Se ie, ee, SN i kad ann deneenneseessueae anew 


City of Marlin v. Criswell- -- 
City of Medford, Barrett v-- 
City of Medford, Spencer v_- 


eT ee en eee 
City of Milwaukee, Wisconsin Association of Master Bakers v__-------- 
Cty Gl MIONETORS, DUNE Oe. 6 osecsiec ins ces cccanin sccm ctoneacesn 


City of New Britain, Donnell 
City of Newburyport, Essex 

City of Niagara Falls, Lang’s 
City of Norfolk, Ashbury v-- 


_City of Pasadena, Jardine v_- 


TiO Oy, AO Oo. oo aca ewes cacccees 
ND Ns Poa tre cp wi car no we Soe ae 
Greamery,,.106., 02s. oo conn eccncsngonne 





VI TABLE OF CASES 


Say Ur RR 8S as a ee SE ee 
ce a ree O.. ... .... ccnaccesguecnmencsngcwantnbe 
OS RE ee eet yen a en en Siete 
ee es SE On. cc coueascasudnemauadnmencbasacecume 
Sy An ra ON Oe a ewske 
i ae iota cau wa ease ehmcatnk 
5 ERIE Seed OM PO eRe ORAL BE OS 
City of Savannah (Mayor and Aldermen of), Leontas v__.__..._------ 
Rin WDE IIT Oh NES eS SS SS er So oe a See ed ee 2 ee 
GS on emus atewinke abemesn apiece 
Sin RES OCI nn a Se as at Sen ie eee 
ney, Ween, SOU ItAT O02 oo cs eee ee eh 
Ce ee age ee ED Be Ato LN RO te ee Re! 
ee oT oh meneame seb eames 
Se a SM AI ek le Ce he oe 
enn OC RSMNONE SG 8 So a otk hee ee 
CORE Eo RR TUN, CO aE eats a eee RIS eee Srey at aE Ase 
ee ee ee Oi, MON ig coca can cawecoacensantens~wus cane 
LAey a WeeLOn emo. “ANBOID 9.02 oo se ee eel ee 
kw nh senate us to mpegs nee oa iw ae liom am aid al 
nr en nt en OWN oe oe ea Aer 
CG eo oo ce acek etbooapeneewceonpanes 
FN 1g" Ea ane aie ee ES > nel Me Week Rory) ke Pee 
OennRN REL NO TELD WE), NOPE oo o> ons Se a Se NT IS eg 
Commissioners of Miami County, State ex rel. Honeyman v______------ 
Commissioners of Water District No. 1 of Kenton County, Ryan v____-- 
EE 0 I en gk So Sea ee Oe eee cee eeem 
ed en ds ned ha ween ees ea mae 
A SS ee ae ae ag eae See NC: ree 
Commonwea!th ex rel. James v. Woodring.............--.------------ 
Condie-Bray Glass and Paint Co., Boll v_..........-..-.----.-------- 
laontunenea: Mipre Co., Hendritkeon 9.-.<-..=- 2. cccci--2 seca eke 
te dr AST Sal dem asciee hich abtaten wp wh slew ooh a 
i eo elas bd ape kurineatineen 
Nee ae re ee oe Le ah bea enue 
RS REE Re ES STE Se, Ca A Pa 
County Sanitation District No. 4 of Los Angeles County v. Payne_--___-- 
Ct IEE in SRD Nie ge a ead Sea, Sota ha Lt Sed eR 
rr ae ir CR sedan manne cksppumescestweee 
in O; een Greene Of Benmeneneer. 5... oc io csn nw ence dese 
EN tet ep i ra. eee te etan tof po ate et Me RE a OE or 
a en rE On ee a eae Ua beats wee ecaiie 
dc nasnscnenandesenstheaceaeace 
eS NO eA ed a aR SE ARR! REE 
en ROMER IE 2 oS S82 So = ore es Pe css ee 
ee eer rnae ir ae 
ea ie 5. en ce Unni cna geese rene peak e wate 
EN a oA a ae Cone ae eats ce eRe eae e fee eee 
i ee Raich nal awh wih ekmoneie 
IRE ND 0 1RUEMRI 8 re ee 
ES ASR ays DREGE TR 2S Rt A RR Le ee 
Deborah Jewish Consumptive Relief Soc. v. State Board of Health__---- 
CO ea eg Een er ene EA SRO Be Ge 
Department I I a ee eh ae 
Department of Health of City of New York, Sausser v__......--.------ 
Department of Health of New Jersey, Borough of Florham Park v___--- 
Department of Health of Ohio, City of Bucyrus v.______.------------- 
Department of Labor of New York, C. W. Ferguson Collar Co. v____--- 
Department of Labor of New York, Van Zandt’s, Inc., v__...-.-------- 
gE AAS SEE LIE Re POOR AEN 
De Quincy (Town of), Board of Health of State of Louisiana v_...._---- 
Diepenbrock v. State Board of Health. _.-........-..-.----.-------- 
EN REISS Rl los etek aes Bit ir DEEL: ot Sa.” AMR Ee 
ES SN I ae petite Poo A AGES CN ee Ue RA gh a ta 
District Board of Tuberculosis Sanatorium Trustees for Fayette County »v. 
RII rn eee ee er ske ce Soe ae ten eg 


























TABLE OF CASES 


P Page 
Donaldsonville (City of), Oubre v-.-.....-.-.---....--.---------.--- 33 
Donnelly Brick Co., Inc., v. City of New Britain.........------------- 97 
Denovan:s. Town of Naw Winget. «<< .224- enn nn ccc enews ncowestecns 45 
erat, ee Ot 20s BIO Cin. kien nk dewme ce dnnweeackseunbdtiaents 59 
RED Ge: PION isin cb iii bce dd ad Mn dindii dh wvel Sneed whe aie 91 
East Providence (Town of), Board of Purification of Waters v.._.__----- 105 
maknart (State oxrel.) 0. Ne@Als 25 oe eee etek k,n eca accede. 48 
Eckles v. Board of County Com’rs of Hughes County__..........------ 24 
Edwards, State ex rel. Shelton v__..-.------.------------------------ 75 
BICKON eta OF YOls WUD 060505 6 nek ero we pense we wetsind eevee dsc 95 
I I Ds Bin a ren enivdibnd cu qosis dnomannbndenkonsiink 39 
SICA ens SOON 2. oe eon eereenaecanatamedels 103 
Ennever v. Borough of Bergenfield. ..-...-.------------------------- 100 
meoex County o. City of Newnuryport.......... 2... .cnnunsnensecednes 65 
NN OD, CN ee ohn cithdn madmen a owt aie indies pihenindsiigieieia es 130 
 COnee Gh, ROOREOR Gis. navaeneengcsoensapceanendoudibannadii 125 
BUVOROUL CCC) Ol); TWORCUG Os. << oc oo cee esos nnces ecblunGhs secteas abe 125 
Se rn NaNO Ss coop we ceenousse + ss abesmebwedsts Seen sends 116 
Sh SN. 5 si ieca cuenetionenawestgornmediandlesegndnnkgbom 30 
BGe SORE ATTN oo sk os So wa doe m bare bt bale tae hee oueeouce wesgenk 33 
SUN TRO MUOMOIIRN Ss ee i cca nescs osama s soaeiee te shashean 29 
Mux DANmOVRONGIS 5 6.8 on Se oe ie ew canencennauyeeene 87 
DEE MEO MERUOE 2a oe es Sas a hahaa ada a 41 
Fevold v. Board of Supervisors of Webster County_-_.....---.-------- 5 
Fidelity and Casualty Co. of New York v. Industrial Accident Commission 
sn auidkcnpsiad tenes eb ee Ag nedhn easgialhe Rang ss 127 
eenOt SUeMOMNNO Gon oS oe cbecenpaneeacnbace news seamugd ea tones nde a 116 
MUO hs Ci TAG OD 5 oo Se a et etn ke bone son caee 28 
Florham Park (Borough of) v. Department of Health of New Jersey ----- 62 
Sr EY CER GE? Oy MIN nin cnx nncdnduiauwiicnqedeceesneatbou 1 
Ore weuto CClGy OF), NO Obs ooo oa oe ake Se a weeteeeonnce we 83 
SOND: SUN Gl. SIRIN  aoteee iclaas owen on aa> socanawaaancane 43 
BEAMRTGLE KGlt 9cOl) tO ERE oe oo obo anos Ker had po ccaeeuanagacetisn 98 
I hc, one ibn nbencuckinet hewn 129 
Freedman v. Borough of West Hazleton.-..---.....-.....-.-.--------- 105 
Fremont (City of), State ex rel. Smith v...-.-...........-.-.---.-.--- 86 
I NI ON og Sot ae Mh ee AE we aie beckeninnabeguio kept 118 
Garber v. Board of Health of City of Paterson_____-_.._...----------- 87 
Gellert ». City of Madison...............-....... PS AEDES oe Se 105 
Gentry (State ex inf.) v. Armstrong.......-...-...-.---.------------- 108 
SE ONE SANE ME in sienna nen qine nde ecalabiipinae 109 
I Ss SO ie wen erinvia enn a gmeemmeecon takai ade 79 
Cees @, Cee GE NN Ris pis 6 nie dani panedecsenwanntenndease 42 
ne i eC ws cicniv dude aqebnneweted-cien sine 16 
I a a on os vine wi i cadens Wino Aa ea ae 57 
te ee nn in ram wlio nan dees de ca emeaedanasine 62 
I RT i en cid den enna see eiewinnidamnmanmgin® 131 
I End mals ont ecieenw wie aaie<dalaempenil eal 114 
OO 0 Nei econ nnwndhndn rand bbenanenwinhien ane 
I EC GE, i wits ws i chia i tts ta ee lt Gi cade 124 
I i slap eg saan ye een ewig a ea 73 
aia ier te annie bin ao hgiensaasenid nied eevee 60 
ts Se a art eli dhnpadieinskdhnn awekaebamaee 44 
Harrisonville (City of), Campbell Baking Co. v____-_-.-_------------- 29 
is CN Ok Rs a nk nn a aphieenidencaanuae deme 10 
Hendrickson v. Continental Fibre Co__-..--...------.--------------- 128 
NN LEE LLL LLL TA EOS ITT CET 30 
or eee ee ww cab anebasea+nnnweciinmhanees 43 
Hilton (State ex rel.) v. Board of Commissioners of Lincoln County-- --- 10 
I I OI i i a is he le Cadel aes we mbhehe- aon 80 
Honeyman (State ex rel.) v. Commissioners of Miami County_-..------- 16 
Be I CED, PN aials onc cw cnn cnntnqnennbaunhwnnndaannh 41 
I ON, 0 acc an cicie end aeen whey dante oh eee 132 
CS EEE OGIEE CELL LATTER OO DOLE ETT COI 4 
I i as ei a lh tive ws ible tin ihe gx ecto ayn cinta de Seno gs 57 


Hughes County (Board of County Com’rs of), Eckles v___.------------ 24 






















TABLE OF CASES 





VIII 


cae cae Olas eine he reel Gila aed ahit'd whine 
Independent School Dist. No. 27 of St. Louis County, Bang v______--_- 95 
Industrial Accident Commission of California, Fidelity and Casualty Co. 
ID ital din ania biec tis Sie a ie ia x ane bend law be aes 127 
Industrial Commission, John Rissman and Son v____..___-...--------- 128 
nn NN iy TIN a cic wages: wrvesleb nei miwie te aoe ware mie nite dies ales ake 131 
Industrial Commission of Wisconsin, Pfister and Vogel Leather Co. v__.. 133 
lnk cua n win dicen ketin thane ateekw cides 43 
i arn sn eh masa beeeebnn beachecvnne cums 9 
I ne ie aa od cktie eh ve ctw an ke eciesauee ke eswe 33 
Jacobowitz, People on complaint of Holborow v_______.._-...-_.------ 27 
EE CES IGT ID ED EE Ee Fa 35 
James (Commonwealth ex rel.) v. Woodring. _-_--...._._.___-_-___----- 67 
ene et SL, Cine ip eit niin wot ibn ewan wel salen 29 
OS ESS eee ee Te 64 
Jennings (Town of) v. Pappenfuss__....-.-----....--.-.------------- 103 
oe Cdn ea binakhbannimnan senbiewanhuwee 39 
John Rissman and Son v. Industrial Commission_-____...._......------ 128 
nla a ote ta nba whan nek nae hee wbaban bane 40 
en ee in Ce Renae ebneehneianenseneedumdnnede 81 
EN EL, ee ee eres ee 97 
MMPI Ok ASE REE AERO 2 nk Cece dwn ceeewcn 42 
Keho v. Board of Auditors of Bay County...........-...--.---------- 115 
on ns anemia ens waive seas meal 42 
Oe en nee eee ann ea nn shecenwesbaiee 77 
Kirkpatrick ». Board of Supervisors of Arlington County......-._------ 125 
alg ae tI en a eed Gee ene hiee Wad sme lane tewwebel 74 
Tree NN OE-8 0D; SRSMOU Se ete eco e ccc keene mce es 77 
Es nc nit ehobberinednccsunanscensénnapecle 79 
TIEN BSD sn oe ek SO ea coe ewedee cine cacdes 28 
ne G0 LSS; DON. bon nnd nce anks oocccsdntcccsodcsenes 117 
ee Leek G hn bate hetnnennaeelebessiewesheme 14 
Denner tigty Gl), S008 8... -- 25S on ee wtecececwncued 80 
Pere CAby OL WiOhKS ©. ~~ 22.66 i ee eee io eeu 42 
Langlade County Creamery Co., State v_.__...__.---------.---------- 39 
Lang’s Creamery, Inc., v. City of Niagara Falls._.................----- 77 
de enh eende baton sensennca 43 
ee a i tek ceudeeesanseienmecooen 43 
Laramie (City of), State ex rel. Newman v______-___-__-------------- 17 
i ee i dain ek egnsenedewns 43 
Lausen v. Board of Supervisors of Harrison County_...--..--.-_------- 5 
Sa a ERY TOE DERDINOMNEIIN  o ue ben ccsccweseee 68 
re OR UE ONE on ee eine ee ced cccacccunaecwce 103 
I I No rc eee ae etc cnbuesnee 116 
ns ere MN ok Moan ebaceeainacaameseccese 29 
ns 5 ne knoe ddnbcib sarc’ d nen wugelaoww 97 
Leontas v. Mayor and Alderman of City of Savannah___-_--_---- wsselanta tee 76 
a ee Lt «cain inne widen chmaawakeapmeete 76 
ee et d wrwwiiwinleh aalinnt bawendibannb ee pu we 4 
epee aad Cane COOUNGY, 208 Oo =. Soe ete ece ee eednc nue cc ck swck 61 
ey (City of), District Board of Tuberculosis Sanatorium Trustees 
le east nbnsneeaknehehe 64 
ee duh wecmeabcbesacccessceuuse 9 
Lincoln Trust Co., Pennsylvania R. Co. v___..-..-_------------------ 122 
pouisvine (Gity Of), Karcher ¢..~........-......----2..222----.2 see 42 
EE Se ee et ee en a ee a ee aR 55 
et ean kde acuewainew 29 
a cepa esa ahmomeicatn 105 
Magruder, Washington Suburban Sanitary Commission v___.......----- 90 
rr rh i Ce uke acdaecsa raped ncdancbadda 100 
as enceneScnenbbdassabeducceacadé 106 
EE NOE Ee 18 
Maryland Casualty Co., Buchanan v_.......---..---------.---------- 131 


ty ARON UUM I. Oe oi occu ccuesecciwmnedbedscwacsesses 132 








“a 
a 











“2 











TABLE OF CASES 


RL, | fo Re SN a, ee PO eT © 
Mayor and Aldermen of City of Savannah, Leontas v__._-..-_--------- 
Mayor and City Council of Baltimore v. Bloecher and Schaff (Inc.) -..--- 
Mayor and City Council of Baltimore, Portsmouth Stove and Range Co. v-. 
Mayor and Commission Council of New Orleans, State ex rel. Saint v__-- 
I Ma CINE Di acnccte Sa ese csi a te ts ieee Boa dhs sch <n tlve fooe ea el 
Se RN Bs so ecbus Bowe adeuh en cb dicsem aoe whe 
I oie cs cn ta cin sesh inal dren tee Ose elk we ech teeth ad 
i Be wa danandekanedadnecnad thatnaman pe awith 
BeOrg Uciey OF). Spencer @. 2. 2... 2-2. enna ence ene cbse 
PURIBE OG NEINO. oo 6 - s t n ee eea eek e eben lb wouk eee ok 
Es on nic uulird und dal agetaheswhawbedhadinaaamnsaqun aan 
eT OIRO he. oa a Coke aad fn ee eid eet tok skeet dee cas 
BNE PM et ola ioe ak ee a awe eae one ae eee 
Sn ak i che bass’ se tbsp kes vhs Ain se ve WN etalon re pea 
meena Co eet G0) W. So oo aide cnn cn enecspcaneugbeeusnas 
Milwaukee (City of), Wisconsin Association of Master Bakers v_----_---- 
Miskell; Town-of Lexington vi... ...222.-..-- send 55nd an tae 
PU SPIO AC 6 cd tun ener on do aoumacerad om ok alae 
Peevoncl) teneee O-TOl,) 0. OGGe ok coc oc ccc ae ickow cate 
DUNT STURN ek ee chet ea eed bo See ees 
Ns 6 eat enti Cg ale inthis nith bbs MAR anidis Deanne 
Montgomery County Medical Society (Petition of)_.....-...---------- 
Meonipoue City Of), SAINUS.0.. ooo nt Se nt eee ecee nc cse ls 
re I I eh bi ela wn Mk itendn cecdicbwenwameed 
Moock (State ex rel.) v. City of Cincinnati. __.........-.---.----.---- 
PAOOLS BASIGi, Of \GPOCHENOLOs 025 35 2 wa cece cen cs = om naw wa bcetese 
NS SRR SEA, OER Ee ee EIEN OE Stes © Sey 
a i ot Sa oak Re se aden erie Bd oe idies bos abana ated 
SI RO ena nornct ol. Gate Gee acne kwon a cases eh ease 
a A I oS oi incl wig nsbid ower ininin a waibs ow Kiem eed 
I aa act ao ee a nisi cones aban a abet 
POAl, tetavecCk Tel, HCKNANU OL oo. ck ene keel on nena nencwde cuss 
TOS) (SeRU0 OX. 2Ol.) OVO NAINB en ee dene ccc cack cceceusd 
New Britain (City of), Donnelly Brick Co., Inc., v.__.--....-------.-- 
New Orleans (Mayor and Commission Council of), State ex re]. Saint v__ 
New Windsor (Town of), Donovan v._...-.........-.-----.----------- 
mew York Fie Baxing Co... Carroll... 2... 5. ee ese cd 
Newburyport (City of), Essex County v._...-.----- SO, Gg ger soe Se 
eS BAA G5 SE ccc dicseencdnnccnicccwwnncencdotwece 
Newman (State ex rel.) v. City of Laramie....._._......-..--.--------- 
I a se osha nln eit be wer ced be vibe 
Niagara Falls (City of), Lang’s Creamery, Inc., v..__-.-.------------- 
PIERO ges ot ee ee eee Ol a SRO LU TS ua le aremols 
Nicoil v. President and Trustees of Village of Ossining........._.__-_--- 
ECO en eee NE eet OR ore ENS 
eNeNR nt I Ce eg ee oo oo a ee a 
INN STII Ons a sca eves es ce La heh ing esl aod ik 
A SE OO unser eenmaGewenadathelwak al 
I I i aig winnie a acim eentin mmm aueinighonteeathatale 
en a EE, re oh bs el ede (ace acansauseae 
Ort, State Board of Health v____._____- Fone eee TEN RN > Oe 
Ossining (President and Trustees of Village of), Nicoll v-.........._---- 
ey Oi Sere Oe INGEN gk acs aaweloduudcccwsdaeuwds sees 
an I Tas wicns wr miesicinits einnig nein ei snene wm ick iain Dar lbanbe bia’ 
Pace Const Pome (oe, Dee 0.2... ooo ine ene ee ech e ues 
Pacific Power and Light Co., Webber et ux. v_...___..._-------------- 
Palmer Bros.-Co. (The), Weaver es. 2o0. lew. cbc skewed u cule 
INL, cE MIE IID od oes sais wwe a 6 wen ow nO dele name 
Parish Board of Health of Calcasieu Parish (State ex rel.) v. Police Jury 
i hi, att bien bien abies 
Sy I DN tel a, 2 ats ep aon Sw xild oes 0 ons tin wi esl tani we 
Pattiani v. State Industrial Accident Commission ---_-_.__.....-------- 
Payne, County Sanitation District No. 4 of Los Angeles County v_-_---- 
Pennsylvania R. Co. v. Lincoln Trust Co..._......-..---.-----.------ 
ISSO yO TRIOD on a hos ditt ee onl a Sula Coe ea de eae 














TABLE OF CASES 


EE ET CS RET eS RS RRA ee EOE 


I alt acdc Dtnaie bth ackkn tile wnin ttondhion tecaibe baie 12 
People v. Waskow Butter Company. -_-_-_.._---.-.----.--------------- 32 
ee ne A Nn OY I to Ss Ser kena ccntsbiaewadenaus 117 
People ex rel. Sherwood v. City of Buffalo__..........---------------- 56 
peeps oe rel. Swanson ». Weinberg... . 2... nen n cee cccnee 91 
People, on complaint of Holborow, v. Jacobowitz..............-.------ 27 
ESE EL ETE NS 8 ee NRE ET TR 69 
Peterborough (Town of), Sweeney v__......-------.----------------- 83 
i aa a i al I Tees nag salina 67 
Petition of Montgomery County Medical Society_..........-.-------- 67 
Peverill v. Board of Supervisors of Black Hawk County_.-_._....---.-- 5, 6 
Pfister and Vogel Leather Co. v. Industrial Commission of Wisconsin._._. 133 
a a ad ae nie mice nimi ON, 6 
NN EEL FA EE 40 
Coe Gn) RINNE Ood. 6c inniaesdceddenasiccececesonoswen 121 
rr rr Ln a cnbetenitGwewkickthmemiioe 9 
Police Jury of Calcasieu Parish, State ex rel. Parish Board of Health of 
ES EE I CT ey ee ee Te 58 
I in sins ichcbns Nn dns ani vn Scio saber en 41 
ae nciincencutiantneshnbnsenseninduwe, 20 
i on a aidivendnctianenencbbnebs hb medaie 79 
I i a lisa csi nam arehinenmiaicniie 79 
Portsmouth Stove and Range Co. »v. Mayor and City Council of Baltimore--- 48 
President and Trustees of Village of Ossining, Nicoll v.__.....-._. _--- 45 
I EAT aE a a 99 
hl acca avi tiem itn ih an nt i pM Salim nits ts 94 
I a a le atte bai ainn mdad eaietin el 91 
Public Service Electric and Gas Co. v. Village of Ridgewood_-----_---_-- 61 
rr ia pnncbedoninkoubwieansbe ee nekecine 61 
a ail A apn daa abd cee as es nn etd cs 4 
catalan enc ik to os sn tw ed tse dito se td 14 
Il cin ea winder einen winieldandisile 125 
a a css stints fds rp lw Nn 9 
Regents of University of California, Wallace v__........-------------- 113 
ESS IT EE RO SES EES eee ee, Cpe TT 104 
in on nln thane adn eentns ceimiene 131 
CS Ie ee SE Ree ee a 44 
Ridgewood (Village of), Public Service Electric and Gas Co. v___-_-_--- 61 
EEA EEE iy EEN, eT ae 69 
eS, Oe i i ciccewenerronsiesestaneanadeae 121 
en ccemaatidbbntewndichiuwe 88 
Sn, Gi Oe WRENN BUN Oooo ook cccccenccuwncsonsacsecacnenin 3 
ne on in inc mecabine mkbotinecwsnekswawdalne 1 
ite aN Sk eee Ae en ans amie muieeamhehn 75 
cc cs ns atinia aiihi te ante doin wi nant than wi coibc lal 125 
ERASE is ONSET aN a AO 7 en ee ne vee 109 
a cm cbiame edn abwnlmaaemenaimee 119 
ETE LIES EL A TT LE OTS 70 
SEER REDS Le ASAT EY I VE 113 
Ryan v. Commissioners of Water District No. 1 of Kenton County_-_---- 121 
I a Ne ae thnnn Maeda 14 
In TRIO, 00 a ee os ale einai wel 59 
Saint (State ex rel.) ». Mayor and Commission Council of New Orleans-_--_- 33 
EE FEEL CLL OO AIRE OOP 112 
St. Louis Mining and Smelting Co. v. State Industrial Commission -- - - -- 131 
a ae ee eis Lub eabacesoibcmwkind 106 
San Francisco (City and County of), Spreckels v_______.-._----------- 21 
ee Or ND an cain nwnlidhivackedoneciesdewwne 3 
Santos, Ex Si io le eo a ws bia nl en ek ni 41 
Sausser v. Department of Health of City of New York..._.------------ 133 
Savannah (Mayor and Alderman of City of), Leontas »_.__...._.------ 76 
I a id ile ws ck ells wieetnlel in Dinliplss hte 104 
an I I SE I nk decadence andenieus 111 
School Board of Manchester, Cram v._.....-.--....-.---------------- 116 
School Board of Rochester, Barber v_..........-.....-.-....--------- 115 


a eh ia vd adwondeneeweneee 37 



















TABLE OF CASES 


Page 
IED Te Ns ens ghee nnnenaWinbeeshenres 25 
ee Ce nk, SOU Ces cam qmnsrere naan meqenchiin adnan ts 108 
EES LOE SIDE SEL GM RR ARE, PO RR PR TY | 119 
RTO 0 ON oe oy rete ee Se a area nh me eae Sn ener 119 
Shelton (State ex rel.) v. Edwards._.......-------------------------- 75 
Sherwood (People ex rel.) v. City of Buffalo_-..-.-.-..--------------- 56 
i enw hae ewe Ae enee meen beee maweres 25 
ee 7 ns ena ah Snca ns weedqeke nena hive 98 
aS, bia pence neat en ape de samen es wn aneNeKs anud 109 
SE ELEN AN DIE PR A ORE TE A TT OD 57 
a icici ids ei tate tip eR ania 117 
Smith (State ex rel.) v. City of Fremont. --..--..---.---------------- 86. 
Smith (State ex rel.) eo: Schaffer.._. =... 21... se eeu 111 
aide ERAS SE SCCK Rae weaeEEs eRe 108 
tan naneaesdndaednenhowewysaminal 68 
Ne a aeneabustesemeewamwmenn 47 
ee, ee er Gn ncncbeeddouesocovensecnacacene 47 
ey NN Oe enn eseesesweentewecsouscses 10 
Spillman (State. ex Tel.) 9. Wallace:..................-...---.--05-e- 12 
Spreckels v. City and County of San Francisco_.--_-----.-..---------- 21 
rr re” SM i dadiadnccsechesenatocaasumahhonmn 99 
RS Se ee eS Se SE ee ee ee ees eae 5 ene 81 
UUs rR eee Hs ie Ie ae wes ae ue arches 56 
I le Sl om ninte ibs oun sels epeannel 56 
Neen ee ee cn hiewes beens anes aaeanews 38 
State v. Langlade County Creamery Co._.._.-.---------------------- 39 
ES I tei eae ee a see te anaes 55 
man SOMITE eo a ee a as 55 
Reno O yn DS oo et aaa ce dons daceumam seine 89 
CPS TREE Sa ie ep Aaa ob ieee a er Eee a Re SO ey 4 
I oe idl a al a ain eons 125 
I lad a ileal anvitne to anne Cee net 9 
hs Rt a aN ee iain eet naked mou ease meas 11? 
I a a al a haere bade iccad inte aet ee reticle tie daaaaomoaienell 120 
EE ee OEE peer ae eae ene ERIE een 89 
a iW Ss Rr te re he oe 71 
State Board of Health, Deborah Jewish Consumptive Relief Soc. v_-_-_- 66 
State Board of Health, Diepenbrock v___..-...--.------------------- 66 
State Board of Health v. Ort_........-..-.---------- Sar in sasach iets aedacte spice ah 92 
State (City of Auburn) ». Spiller.................-..-..-..-.-.--- Peas 47 
State.ex inf. Gentry ». Armstrong. ........-..-.-...-------.--------- 108 
i I i nc anuhetsonecwastwameis 60 
NS i ncicindience dendcascedusseacacdus 48 
a ee haneewbnkeeaewawaned 109 
State ex rel. Hilton v. Board of Commissioners of Lincoln County------- 10 
State ex rel. Honeyman v. Commissioners of Miami County. -.--------- 16 
ee 0 A mind anne mmnwnemenméabecucebaves 77 
ee ecw enncmcnmeccesaccbsewncucons 119 
State ex rel. Moock v. City of Cincinnati_.................-.--------- 46 
ee aban nen eedtemcwcwdwkmncad 102 
State ex rel. Newman v. City of Laramie___....._.._....---__-------- 17 
State ex rel. Parish Board of Health of Calcasieu Parish v. Police Jury of 
Nene 2088 Feo Sohn se eee Sy a aan us 58 
tate Gn te Geil 0. DOWNES. <5 5 3. cos cc icc ccasenn- cccuncccpusncune 59 
State ex rel. Saint v. Mayor and Commission Council of New Orleans- --- 33 
eee Oi Ol. TRNGTOON O, BIO WOR a oso 5 «oon ini cin cnc ccc ccc ccccwcscense 75 
State ex rel. Smith v. City of Fremont__.--..__.-__------..---------- 86 
ey Oe ne ©, Ne savin cccccenctneaasuoosenee 111 
State ex rel: Spillman es. Heldt.....=:....-...s........-...-.----.---s 10 
State ex rel. Spillman v. Wallace___-....--------------.------------- 12 
OE EE ee eee ne eee 95 
State Industrial Accident Commission, Pattiani v...............------- 127 
State Industrial Commission, St. Louis Mining and Smelting Co. v___--- 131 
et ie ai het aaa chen ghee davewihaheboeus 107 
I a ae es ee eee dighenwhbn come 94 
ee ie Ns OER ON es fiends cccatdccdicsieakedincccenees 98 
I LD Pe Ee RRS Tee ENE ELD Sm eae 25 
i OSS ee Dh Red KREMER Addn ddd ene kctn dan nee 130 








XII TABLE OF CASES 











Page 
el ie pin wrath mate digas 120 
es Ce OED Wn. cc meccwescuwcnunncscmmee 9 
meameon (People ex vel.) o. Welnberg..._........................-.... 91 
ro. se Oe SOI. cc emmesecuwansmacencsanne 83 
i  akimubdisewadwabemanhe 12 
2 1 a wna eimemawesnnbesmenn edihnmamew 19 
bua acd otmaaieaminn a 
I a en dk weneneagamee aneleumbe 119 
Thomas, People ex rel. Krohn v_______- RE AG OLE LITE NE ae 117 
ih el ete Ie PS JES Bice i, SISTER, PES OLS ENED | Med 6 
ae lel is pine ole cf ‘a’ 
EE EE RAL IN er ey 98 
Town of De Quincy, Board of Health of State of Louisiana v______..____ 69 
Town of East Providence, Board of Purification of Waters v___________- 105 
NO eran ak ape NRNAINONS 19), MOROOTINUNE «oe ec acm coon 103 
aver N SUNOS OO RINNE os ec eee ane mie aonb amen ac 29 id A 
ee sn wnihiomesnnuee nme heaes enegeus 9 
Ee BEE gs 01 Ea el ae aie et ee ein ae et, ae eee 101 
enn ew Windsor, 10nOVAN f.. ge ae cei encn cee 45 
MME RINISENCE WAMR hg to i ue ton as eis oem 124 
Tt Oe eTOOTOUan, sweeney VL... se ee awe 83 
EID oo ee ee et eet a a kin wae ane nee neenee 89 
ES SBA AT SB IPT" i i eae Se ge SE Ree 43 
I UNIRSNIE ek meee cee ewe Bete SOR CN AI hr 14 
IE aM as oe ee ge se Se Te es 60 
Der a, WERNER MRI WONES 450... wo oo ccc enn nce cnastecka 132 
aero Aoemine tsyaueN, MOMTINOn P.-.... . cca een eee eee ene 77 
CEI RROD oe te eee eo banana caus cane 50 
I a a a ne atenninen 53 
STEUER TUMIIIO Ys i ne i a tac tec mp eee 50 
Van Zandt’s, Inc., v. Department of Labor of New York_____.--------- 70 
TEIN 7 NES 2 a ee eagle 97 
Village of Ridgewood, Public Service Electric and Gas Co. v____-_.---_-- 61 
rt) CU Oe eo nc etineamennecnnwudimabocsani= 132 
ee ere eee WEY SL, I on on cnn eeneccwccuséscnsbe 23 
SN sd an aoa 71 
EF ES Re pee ey eT 60 
en ne ON i cana ehed nes idee nes eahennen 73 
RE SEE SE A, SER IS Lee eS eee ee cee ee Ieee Y 76 
Wallace v. Regents of University of California__........._....--------- 113 
PIED: AsURLe CX TO). GAO. cs ck hen one dw oskmnussiees 12 
SS SD STS ete eee 2s SE NON aa Re a eRe eS 111 
Washington Suburban Sanitary Commission v. Magruder-------------- 90 
maskow utter Company, Toone 0... <.....< 20.0 sno n da nnctoencccene 32 q 
NITION TUE NMED RRM ok i ep bent bakes = 2 { 
ES SO b OSS SEL SC IS Ce Rp 19 
Webber et ux. v. Pacific Power and Light Co__..............------.-- 126 
Mme © e0nlie ex 161. SWanGOn 0... o.oo onc ne ne cccen 91 
West Hazleton (Borough of), Freedman v___...............------..-- 105 ; 
Or DetA OI TENE WOE NO 6 oa eee ne mdap nn ew en amedercne 88 
Bye so0nk MORMON ATO., SG... WV Ger 0... 5-620 spend os~-.--o-~----= Rees 23 
EE ER UEE NO? CORREO oo on coon k mec ccakaneceavwesen acc 42 
ENERGIES WTS CRU SRUMININIRIIN nn eaten emesis none 42 
i i amma amet neneeennee 3 
OR SE EE eee at eee rae ee 123 
RMT TICCURUOIARINEL,) RMON nen oe ame eueecadeectbancssiede 95 
URN CC WAL IR Be en oi we umsawcsnckekannscecs samme 102 
SS SRE OO ELE aN mE eR Tae 103 
ee bins eka eceaik re e-ahe 99 
rn Co Or) A Dn on. coc wce chem diaennsiespeneen 34 
Wisconsin Association of Master Bakers v. City of Milwaukee-----.----- 38 
SON ETE ETOCS IO A OEE A 74 
Woodring, Commonwealth ex rel. James v__..-_---------------------- 67 
EERE LE Se Nh PR oe ES 23 
I a oats lene ate din slices te igh Saba cain anoles 107 
RP in hes eo lenis salen goes Ga ehMac 83 
SR a i os a el Lh ale iat anealin bare aeaN ein meld 57 

















INTRODUCTION 


This publication contains court decisions published in Pustic 
Heattu Reports during the period 1925-1929. A previous digest 
(Supplement No. 56) contains decisions so published during the 
period 1919-1925. Two other publications (Reprints Nos. 342 and 
410), containing digests and the decisions themselves, have also been 
issued, Reprint No. 342 giving the decisions published in Pustic 
Heratru Reports before January 1, 1916, and Reprint No. 410 giving 
those so published during 1916. Supplement No. 60, dealing with 
smallpox vaccination laws, regulations, and court decisions, reviews 
and abstracts vaccination decisions up to the time of publication in 
1927. 

The citations given herein after the title of each case refer to 
the National Reporter System, published by the West Publishing 
Co. At the places cited there will be found the complete opinions 
in the cases digested. In explanation of such citations the one given 
in the first case in the digest is taken as an example. “9S. W. (2d) 
75” means that the opinion will be found on page 75 of volume 9 of 
the South Western Reporter, second series. 

The following is explanatory of the various abbreviations used in 
citing the cases: 

A., Atlantic Reporter. 
F, (2d), Federal Reporter, second series. 
N. E., North Eastern Reporter. 
N. W., North Western Reporter. 
N. Y. S., New York Supplement. 
P., Pacific Reporter. 
S. Ct., Supreme Court Reporter. 
S. E.. South Eastern Reporter. 
S. W., South Western Reporter. 
S. W. (2d), South Western Reporter, second series. 
So., Southern Reporter. 
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DIGEST 


Abattoirs. 

Erection and operation of abattoir upheld.—(Arkansas Supreme 
Court; City of Fort Smith v. Roberts, 9 S. W. (2d) 75; decided 
July 2, 1928, as modified on denial of rehearing September 24, 1928.) 
Special Act No. 629, passed by the legislature in 1919, created the 
Fort Smith District Board of Health, empowered said board to pro- 
mulgate regulations deemed necessary to protect the public health in 
the district, and expressly gave the board the right of supervision, as 
to their sanitary condition, of all dairies, meat and grocery stores, etc. 
One of the actions taken by the board was to provide for the slaugh- 
tering of animals at an abattoir to be erected, and a graduate veteri- 
narian was appointed to supervise its operation. An abattoir was 
erected, and the commissioners of Fort Smith, in aid of the regula- 
tions of the board of health, passed an ordinance prescribing the fees 
which should be charged butchers for the use of the abattoir and the 
fines which should be imposed upon butchers who slaughtered animals 
in violation of the regulations of the board of health. The ordinance 
also contained various sanitary requirements pertaining to slaughter- 
ing, and provided that any citizen might erect an abattcir under 
plans and specifications to be approved by the board of health. After 
the abattoir had been in operation for over two years, appellees, who 
had been patrons of the abattoir, brought suit to enjoin the continued 
operation of the abattoir and to have the special act of 1919, the city 
ordinance, and the regulations of the district board of health declared 
unconstitutional. The supreme court dismissed the complaint, hold- 
ing that the act, the ordinance, and the regulations were valid. The 
contentions of the plaintiffs and the reasoning of the court are shown 
by the following extracts from the opinion in the case: 

The first question presented is, of course, that of the constitutionality of Act 
629 of the acts of 1919; and we concur in the opinion of the court below that the 
act is constitutional. The power of the legislature to enact laws to protect the 
public health and to empower the cities and towns of the State to ds likewise 
has always been recognized. 

* “ * * * * * 


The leading case on the authority to regulate markets is the case known 
as the Slaughterhouse cases, reported in 16 Wall. 36, 21 L. Ed. 394. * * * 

The act here under review and the rules and regulations of the board of health 
and the ordinance of the city enforcing them are far less comprehensive in their 
scope than was the act of the General Assembly of the State of Louisiana which 
the Supreme Court of the United States upheld, and we all concur in the opinion 
of the chancery court that the act of the legislature and the ordinance of the city 
making effective the rules and regulations of the board of health are not uncon- 
stitutional. [Cases cited.] : 

It is insisted, however, that the legislature has not itself exercised this police 
power by appropriate legislation, but has delegated that function to an adminis- 
trative board having no power to legislate; and this we conceive to be the real 
question in the case. 

1 








2 COURT DECISIONS RELATING TO PUBLIC HEALTH, 1926-1929 


In the case of State v. Martin & Lipe (184 Ark. 420, 204 S. W. 622) it was said 


that— 
“Tt is a well-established rule of law that legislative bodies have no right to 


delegate the lawmaking power to executive officers or administrative boards, but 
it is settled in this State that the legislature may delegate ‘the power to de- 
termine some fact or state of things upon which the law makes or tends to make 


its own action depend.’ ” 
The case just quoted from involved the validity of a rule of the State board 


of health regarding the vaccination of children and the presentation of a certifi- 
cate showing a successful vaccination as a condition precedent to enrollment as a 
pupil in the public schools of the State, and the rule was upheld as a valid ex- 
ercise of the police power and as not being a delegation of legislative power to 
the board of health. 

* * * * Ey 7 * 

Of course, the regulations must be reasonable and just, and it is not permis- 
sible, under the guise of regulation, to exact such fees as would make the abat- 
toir a necessary source of revenue to the city and county, although the fact 
that the abattoir was not operated at a loss would not make the city ordinance 


a revenue measure. * * #* 
We think the undisputed testimony shows that no profit is derived from the 


operation of the abattoir. This, however, is not the only test of the reason- 
ableness of the regulations. The fees charged might not be a source of revenue 
and yet be so burdensome as to drive butchers using the abattoir out of busi- 
ness by depriving them of a reasonable profit in the operation of their business. 
We do not think that showing was made in this case. * * * 
* %* * The fees now charged are insufficient to pay operating costs, and 
the city and the Fort Smith district of the county are paying the deficit. 
* * * * * ok 
It is true that dealers in meats which are shipped into the city by the nonresi- 
dent packers in interstate commerce avoid this expense which the local butchers 
bear, but we judicially know that such meats have been inspected under Fed- 
eral laws, and the purpose of all the regulation by Federal, State, or municipal 
authorities is to have the meats inspected so that it may be known that they are 
fit for human consumption. 
* * * * * *« 
The majority of the court have concluded that the testimony does not show 
that the fees charged are unreasonable, excessive, discriminatory, or arbitrary, 
that the legislation is not unconstitutional, and that the regulations of the dis- 
trict board of health are not unreasonable. 


Abattoir ordinance held to create a monopoly.—(Georgia Supreme 
Court; City of Waycross et al. v. Caulley, 136 S. E. 139; decided 
December 20, 1926.) An ordinance of the city of Waycross pur- 
ported to grant an exclusive franchise to certain private individuals 
for a term of years, authorizing them to establish and maintain an 
abattoir. The ordinance also provided that all meat slaughtered 
in the city, exclusive of Federal Government inspected meat, should 
be slaughtered in the said abattoir and that all killing of animals 
for food to be used in the city should be done therein. A scale of 
prices to be charged for the killing of animals was given, and in- 
spection provided for. The ordinance, however, contained no 
provision authorizing persons other than the grantees of the franchise 
to slaughter animals at the abattoir. The supreme court held that 
the ordinance denied “a skilled butcher having an established 
business the right to slaughter at the abattoir or elsewhere his own 
animals for food to be used in the city ”; that the ordinance, to the 
extent that it denied such right, created a monopoly; that the city 
charter gave no express or implied power to the mayor and aldermen 
to grant such a monopoly; and that the ordinance was void in so 
far as it interfered with the right to slaughter animals as above set 


forth. 


* 
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Inspection fees, applicable to private meat markets and imposed by 
city ordinance, held excessive.—(Louisiana Supreme Court; City of 
Baton Rouge v. Sanchez, 108 So. 552; decided May 3, 1926.) An 
ordinance of the city of Baton Rouge provided, among other things, 
for the inspection of private meat markets and fixed the fees for such 
inspection at a certain amount for each animal, the amount varying 
with the kind of animal. The fees were on a daily basis, while the 
markets were inspected about twice a month. The defendant, the 
owner and operator of a private meat market, refused to pay an 
amount assessed against him in accordance with the schedule of 
fees contained in the ordinance, and the city brought suit to recover 
the same. The legality of the ordinance was attacked on the ground 
that the fees, if construed as either a license or a tax, exceeded the 
maximum limits provided by the State constitution, and also on the 
ground that the fees were arbitrary, excessive, and exorbitant, and 
in no way related to the cost of inspection, but were in restraint of 
trade and an attempt on the part of the city to raise revenue under 
the guise of the police power. The evidence showed that the fees 
and charges assessed against the defendant, on a per annum basis, 
were far in excess of all of his State and parish taxes and licenses. 
The supreme court decided in favor of the defendant, and the ordi- 
nance, in so far as it attempted to impose the stated fees on private 
meat markets, was annulled. The following are portions from the 
court’s opinion: 

We would not be disposed to interfere with the exercise of the discretion 
vested in the council and to declare the ordinance illegal if it was made to 
appear that the fees demanded were for regulatory and inspection purposes, 
even though the city did incidentally derive a small revenue from such fees over 
and beyond the amount required to cover the cost and expense incident to the 
regulation and inspection of the markets. 

But the fees exacted under the ordinance are so patently out of proportion to, 
and so obviously in excess of, the amount necessary to meet the expense and cost 
of the service contemplated, that we are constrained to hold that the city went 
beyond its police power of regulation and that the exactions demanded constitute 
a source of revenue, are within the term “license or tax,” and exceed the con- 
stitutional limitation. 

Abattoir held to be a necessary municipal expense.—(North Caro- 
lina Supreme Court; Moore v. City of Greensboro, 132 S. E. 565; 
decided April 14, 1926.) The city council of Greensboro passed an 
ordinance providing for the sale of bonds for the purpose of buying 
a site and erecting thereon and equipping an abattoir; also the levy 
and collection of a tax annually for the payment of the interest and 
principal was provided for. The ordinance was not submitted to the 
voters of the city. Ina suit to enjoin the city from issuing the bonds 
on the ground that an abattoir was not a necessary municipal expense, 
the supreme court held that it was a necessary expense within the 
meaning of section 7 of article 7 of the State constitution, and, 
therefore, the ordinance did not have to be submitted to the voters. 

Enjoining of enforcement of slaughterhouse ordanance refused. — 
(Texas Court of Civil Appeals; City of Wichita Falls v. Roberson, 
283 S. W. 870; decided March 6, 1926.) The plaintiff in the lower 
court sought to enjoin the enforcement of an ordinance of the city 
of Wichita Falls relating to slaughterhouses. The ordinance was 
very detailed and regulated the construction, equipment, and sanita- 
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tion of slaughterhouses, required the medical examination of 
employees, and prohibited the use or sale as food of any animal not 
slaughtered at a place such as prescribed by the ordinance. Other 
provisions relating to the subject were also contained in the ordinance. 
The court of civil appeals refused to grant the injunctive relief asked 
for, and stated as follows in the opinion: 

We conclude that it can not be said that the ordinance invoked in this case, 
as a whole, is void or violative of any constitutional provision invoked, or that 


plaintiff’s petition or the facts proven on the trial come within any exception to 
the general rule which denies equitable relief from the enforcement of a criminal 


statute. 


Erection of slaughterhouse enjoined—(Texas Court of Civil 
Appeals; Huff v. Letsinger et al., 7 S. W. (2d) 181; decided May 
16, 1928.) A suit was brought by certain home owners to enjoin the 
erection of a slaughterhouse on the ground that a nuisance would be 
created. The evidence on behalf of the plaintiffs was to the effect 
that the operation of the slaughterhouse in that neighborhood would 
not only jeopardize the health of the people there, but would render 
living there uncomfortable and unpleasant, making their homes less 
enjoyable. The trial court held that the slaughterhouse would con- 
stitute a nuisance which should be enjoined. The court of civil ap- 
peals affirmed the judgment of the court below, stating as follows: 

We have concluded that while it is the general rule that the courts will not, 
in advance of operation, enter a decree perpetually enjoining them, when the 
business attacked is such as a gin, livery stable, garage, and the like, yet the 
fact that a slaughterhouse is prima facie a nuisance would authorize the court 
to enjoin its construction, if, after hearing all of the evidence, he is convinced 
that the defendant will not or can not conduct it so that it will prove not to 


be a nuisance. 
The trial court having found, from all the evidence, against the defendant, 


we do not feel warranted in setting the judgment aside. * * * 


Actinomycosis. (See Workmen’s compensation acts. ) 
Addicts. (See Habit-forming drugs.) 
Animals. (See also Abattoirs; Food; Water supplies. ) 


Migratory livestock law declared void.—(Arizona Supreme Court; 
State v. Pugh, 252 P. 1018; decided February 7, 1927.) A State law 
(ch. 28) enacted at the special session of the legislature in 1922 
related to migratory livestock. The said act contained provisions 
governing the inspection of such livestock for communicable diseases, 
etc. A provision of the State constitution read as follows: 

The governor may call a special session, whenever in his judgment it is ad- 
visable. In calling such special session, the governor shall specify the subjects 
to be considered at such session, and at such session no laws shall be enacted 
except such as relate to the subjects mentioned in such call. 


The supreme court declared the migratory livestock act void 
because the subject of such act was not among the subjects specified 
by the governor in calling the special session. The court said: 


This provision, like all others of our constitution, is mandatory, no express 
words otherwise declaring (sec. 32, art. 2), and unless a law passed at a special 
session is related to some subject named in the governor’s call, the legislature 
is without power to pass it. If the legislation is fairly germane to any of 
the subjects mentioned in the call, it will be sustained, but if foreign it is 
void. © * * 

The governor’s call names no subject bearing any relation whatever to the 
subject named in the title or body of chapter 28. * * * 
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To state the subject of chapter 28 and the subjects named in the governor’s 
call is enough to demonstrate conclusively, that they are not related to each 
other, even remotely. Consequently, chapter 28 is void, and any conviction 
thereunder would likewise be void. 

Migratory livestock act held unconstitutional—(Colorado Su- 
preme Court; People v. Morgan, 246 P. 1024; decided May 24, 
1926.) The migratory livestock act of 1925 provided that “ when- 
ever any migratory livestock is driven into or pastured or suffered 
to range or graze in this State from an adjoining State, the owner 
Guat or his agent shall 10 days before crossing the State line 
notify the sheriff of the county into which such entry is made of 
such entry,” and also required the inspection of such livestock for 
communicable diseases. The collection of a certain fee for each 
animal was also prescribed. - In a prosecution for a violation of the 
act, the supreme court in its opinion stated in part as follows: 

Section 6 of the above act of the legislature provides, among other things, 
that it does not affect livestock owned by residents of this State which are 
ranged a portion of the year in adjoining States, or which are taken for 
shipment back into this State. By sections 1, 2, and subsequent sections, the 
act is made to apply to migratory livestock driven into, or suffered to range 
or graze in, this State from adjoining States. In other words, one rule is 
made for residents of Colorado and another for nonresidents. If inspection 
is necessary for the one, it is necessary for the other. 

The above discrimination is repugnant to clause 1, section 2, article 4, of 
the Constitution of the United States, which entitles the citizens of each 
State to all privileges and immunities of citizens in the several States. It 
is also contrary to that part of section 1 of the fourteenth amendment to the 
Constitution of the United States which forbids any State from making or 
enforcing any law abridging the privileges and immunities of the citizens of 
the United States. 

The court held the entire act to be invalid. 

Laws relating to eradication of bovine tuberculosis upheld and con- 
strued.—(Iowa Supreme Court; Peverill v. Board of Supervisors of 
Black Hawk County et al., 205 N. W. 543; decided October 27, 1925.) 
This case involved the validity and construction of statutory pro- 
visions pertaining to testing and accredited areas in the work of 
eradicating tuberculosis in cattle. Certain provisions of chapter 48, 
Laws of 1923, which were attacked were held constitutional and 
other statutory provisions on the subject of bovine tuberculosis 
eradication were construed. The plaintiff was denied an injunction 
to prevent the publication of the necessary notice for the enrollment 
of a certain county as an accredited area. 

Statutory provisions for the eradication of bovine tuberculosis held 
valid.— (Iowa Supreme Court; Fevold et al. v. Board of Supervisors 
of Webster County et al., 210 N. W. 139; decided September 21, 1926.) 
The validity of various statutory provisions, having for their object 
the eradication of bovine tuberculosis, was attacked in an action in 
which it was sought to restrain certain officials from proceeding to 
enforce the said provisions. The statutes attacked dealt with the 
compulsory tuberculin testing of breeding cattle in accredited areas, 
the levying of a tax within counties for the creation of a tuberculosis 
eradication fund, and other related subjects. The provisions, the 
validity of which was questioned, were upheld and the injunctive 
relief asked for was denied. 

Law for eradication of bovine tuberculosis upheld—(Iowa Su- 
preme Court; Lausen v. Board of Supervisors of Harrison County 
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et al., 214 N. W. 682; decided July 1, 1927.) The plaintiff, a resi- 
dent of Harrison County and the owner of farm land in the county 
and also the owner of certain breeding cattle, brought an action 
to restrain defendant county board of supervisors from putting into 
operation the provisions of the law relating to the county-area plan 
for the eradication of bovine tuberculosis. He contended that cer- 
tain sections of the law were violative, for various reasons, of pro- 
visions of the State and Federal constitutions. The trial court 
dismissed the plaintiff’s petition and this action was affirmed by the 
supreme court, which stated that it was unable to see where any 
constitutional provision had been impinged or violated by the sec- 
tions attacked. 

Bovine tuberculosis eradication—(Iowa Supreme Court; Phelps 
et al. v. Thornburg, State Secretary of Agriculture, et al., 221 N. W. 
835; decided November 13, 1928.) In 1925, Muscatine County was 
enrolled under the county area plan for the eradication of bovine 
tuberculosis. One of the statutory requirements necessary to effect 
such enrollment was that the board of supervisors should publish for 
two consecutive weeks in two official county papers a notice of the 
date of the hearing, which hearing was to be not less than 5 nor more 
than 10 days after the last publication. The hearing was set for 
August 17, 1925, and notice was published twice in two newspapers. 
In one paper the notice was published within the proper time, but 
in the other paper the dates of publication were August 6 and 13. 
In July, 1926, Muscatine County was declared by the State secretary 
of agriculture to be an accredited area. The plaintiffs brought an 
action for injunctive relief, which relief was granted by the supreme 
court. This court held that the notice published on August 13 did 
not comply with the statutory requirements, as but four days inter- 
vened between such publication and the hearing, and that, therefore, 
the county had not been properly enrolled under the county area 
plan. It then proceeded to hold that a county must first be prop- 
erly enrolled under the county area plan before the secretary of 
agriculture could enroll it under the accredited area plan. 

Provisions in bovine tuberculosis eradication laws relative to estab- 
lishment of accredited areas held valid—(lowa Supreme Court; 
Peverill v. Board of Supervisors of Black Hawk County et al., 
Reuter, Intervener ; 222 N. W. 535; decided December 14, 1928.) An 
injunction was sought to prevent the defendants from publishing a 
notice of enrollment of Black Hawk County as an accredited area 
under the statutory provisions designed to eradicate bovine tuber- 
culosis. Among the questions raised and considered was that of the 
validity of the legislation involved. The law, as it existed at the 
time that the secretary of agriculture declared said county to be an 
accredited area, gave the secretary the right to enroll a county under 
the accredited area plan where the county was operating under the 


county area plan and 75 per cent of the owners of breeding cattle 
filed agreements. No provision was made in the law for notice and 
opportunity to be heard as to those owners who had not signed 
agreements. 

Another and later law legalized and validated acts of the secretary 
of agriculture theretofore done in enrolling counties under the ac- 
credited area plan, and this act the supreme court upheld when the 
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action of the secretary in declaring Black Hawk County to be an ac- 
credited area was attacked on the ground that the number of peti- 
tions and agreements filed was less than the required 75 per cent. 
The court pointed out that the legislature could originally have re- 
quired any number it chose, such as 25 per cent or 50 per cent of the 
owners instead of 75 per cent, and that the legalizing act in this 
aspect was valid. 

Another question was then presented as to the validity of the 
statutory provisions concerning the establishment of accredited areas 
because of the failure of the law to provide for notice and an oppor- 
tunity to be heard to those cattle owners who had not signed agree- 
ments. The court stated the question thus: “ Does this failure to 
observe due process of law in this respect make this statute unconsti- 
tutional, where the statute, as it is in this case, was enacted under the 
exercise of the police power?” The court, after reviewing at length 
several decisions of the United States Supreme Court, said: 

The conclusion we draw from this review of the decisions of the Supreme 
Court of the United States is that the due process rule is not a limitation upon 
the right of the State to exercise its police power, unless the attempted exercise 
of such power is arbitrary or unreasonable, or an improper use of such power. 
This seems to be the necessary conclusion from these cases. 

Turning now to the instant case, we find nothing to sustain the contention 
that the exercise of the police power of this State, by reason of the enactments 
herein referred to, is arbitrary or unreasonable. Holding, therefore, as we do, 
that the State of Iowa properly exercised its police power in enacting these 
Statutes, it necessarily follows that the due process clause of the fourteenth 
amendment of the Constitution of the United States does not restrict or limit 
the right of the State to exercise its police power as it did. In short, when the 


legislature, within proper bounds, exercises its police power, the due process 
clause of the fourteenth amendment of the Constitution of the United States 


does not operate. 

The action of the trial court in dismissing the petitions was 
affirmed. . 

Bovine tuberculosis eradication law construed.—(Iowa Supreme 
Court; Thede et al. v. Thornburg, State Secretary of Agriculture, et 
al., 223 N. W. 386; decided February 5, 1929.) In 1924 Cedar 
County was enrolled under the county area plan for the eradication 
of bovine tuberculosis. In 1926, additional petitions and agreements 
having been filed, the Secretary of Agriculture enrolled said county 
as an accredited area. An action was then instituted to enjoin fur- 
ther proceedings under the accredited area plan. 

The plaintiffs first challenged the original proceedings under which 
the county area plan was adopted, contending that the county auditor 
did not certify the original petitions and the signatures thereto to 
the Secretary of Agriculture, as the basis for the enrollment of the 
county under the county area plan, but only copies of the petitions 
and a certified typewritten list of the signers. The supreme court, 
in holding that this was a substantial compliance with the statute, 
said: 


Under these sections [Code, secs. 2684, 2685] it can not fairly be contended 
that it was necessary for the county auditor to certify to numerous petitions 
which were identical except to the signatures thereto. No useful purpose could 
be served by filing a large number of copies of the petition. It may be that 
duplicate copies of the petition were circulated and signed, but the statute con- 
templates that a copy of the petition shall be filed with the Secretary of Agri- 
culture, and the names of all who signed this petition (or a duplicate copy 
thereof) were duly certified. This was a substantial compliance with the 
statute. * * * 
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After the petitions and agreements for the enrollment of the county 
under the county area plan had been signed and filed, certain of the 
signers attempted to withdraw their signatures. The plaintiffs and 
defendants stipulated that, if signatures could legally be withdrawn, 
there were sufficient withdrawals on file with the Secretary of Agri- 
culture to defeat the enrollment of Cedar County under the accredited 
area plan. Concerning this the court said: 


Under the record it appears that prima facie there were a sufficient number 
of signed agreements before the Secretary of Agriculture to meet the require- 
ments of the statute. ‘ This gave him jurisdiction, and the withdrawal of some 
of said signatures before final action would not take away such jurisdiction.[”’] 
Such was our pronouncement in the recent case of Peverell v. Board of Super- 
visors et al. (Iowa) 222 N. W. 535, filed December 14, 1928. * * * 


At the hearing in relation to the enrollment of the county under 
the accredited area plan the Secretary of Agriculture did not per- 
sonally attend, his place being taken by the head of the division of 
animal industry. The secretary acted on the record made before 
such division head. The plaintiffs contended that the secretary had 
no jurisdiction to pass on such enrollment as an accredited area 
because he did not appear in person. The court held that the then 
existing statute required a hearing before the secretary personally, 
that because of the absence of such a hearing the secretary did not 
acquire jurisdiction to make the order designating Cedar County as 
an accredited area, and that such order was, therefore, void. Con- 
cerning these points the court said: 


At the time the proceedings we are considering were had, the statute provided 
for the giving of notice and a hearing before the Secretary of Agriculture. This 
was an essential step in the validity of the proceedings for the establishment of 
a county as an accredited area. The legislature saw fit to provide for such 
notice and hearing and designated that the hearing should be “before the 
Secretary of Agriculture.” We do not think that it was sufficient compliance 
with the requirements of this statute that the hearing be had before some 
person who might be designated by the Secretary of Agriculture to sit at said 
hearing, and this is true even though the proceedings had at the hearing before 
said party were all reported in extenso to the Secretary of Agriculture and 
were considered by him. We can not extend the terms of the statute. There 
was no provision for the designation of a commissioner or any other person to 
sit in the place and stead of the Secretary of Agriculture at the hearing. The 
statute contemplated something more than a mere review of a record by the 
Secretary of Agriculture. The statute calls for something more than a mere 
ministerial act. Where an act to be done involves judgment or discretion, 
it can not be delegated to an agent. * * * 

The important question for our consideration at this point is whether or not 
the Secretary of Agriculture had jurisdiction to enroll said county as an accred- 
ited area, because of his failure to have said hearing before him. * * * A 
prerequisite to his right to enter such order was that such a hearing as the 
statute contemplates should be had before him. The giving of a notice and such 
a hearing were by legislative enactment made prerequisites to the power con- 
ferred upon the Secretary of Agriculture to enroll such county as an accredited 
area. This being true, the Secretary of Agriculture did not acquire jurisdiction 
to make such order in the manner pointed out by the statute. There was no 
hearing before him, and therefore there was no basis upon which he could make 
the order in question. In a very proper sense it may be said that he did not 
have any jurisdiction of the subject matter to enter such an order, and, being 
wanting in jurisdiction, the order was necessarily void. We see no escape from 
the conclusion at this point that the order of the Secretary of Agriculture 
designating said county as an accredited area was without jurisdiction and 
hence was void. This being true, the appellants could invoke the aid of a 
court of equity to enjoin further proceedings under said order designating said 
county under the accredited area plan. * * * 
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Construction of statute concerning disposal of dead animals.— 
(Iowa Supreme Court; State v. Redlinger, 224 N. W. 83; decided 
March 12, 1929.) Section 2761, Code 1924, provided as follows: 

No person caring for or owning any animal that has died shall allow the car- 
cass to lie about his premises. Such careass shall be disposed of within 24 
hours after death * * *. 

By section 2762 a violation of the above section was made punish- 
able by fine or imprisonment. 

In a prosecution under the statute the defendant argued that the 
indictment charged more than one offense. In passing on this claim 
the supreme court had the following to say regarding its interpreta- 
tion of the enactment : 

* * * Plainly the law is violated when the person caring for “ any animal 
that has died ” allows “the carcass to lie about his premises ” for 24 hours with- 
out disposing of it as required. Thereby such person subjects himself to the 
penalty prescribed by section 2762. At the end of 24 hours the offense is com- 
plete. * * * It was not intended to inflict a penalty for permitting a 
dead animal to remain uncared for for an hour or 10 hours but for 24 
ee 7. *. 5 

Keeping of swine in town enjoined.— (Massachusetts Supreme Judi- 
cial Court ; Town of Lexington v. Miskell, 157 N. E. 598; decided July 
5, 1927.) The board of selectmen of the town of Lexington, acting 
as a board of health, adopted regulations governing the keeping of 
swine. The defendant kept from 400 to 600 swine on his premises 
within the town without obtaining a permit as required by the regu- 
lations. The board of health determined that the keeping of swine 
by the defendant was a menace and harmful to the inhabitants of 
the town, and issued an order prohibiting the defendant from keep- 
ing swine on his premises. The order was not complied with and 
the town brought a suit to enjoin the defendant from continuing to 
exercise the trade or employment of keeping swine in the town. 
The decree of the lower court enjoined the defendant from keeping 
swine in the town in violation of the regulations of the board of 
health, and this decree was affirmed by the supreme court. 

Keeping of swine and dumping or leaving garbage in town re- 
strained.— (Massachusetts Supreme Judicial Court; Inhabitants of 
Swansea v. Pivo, 164 N. E. 390; decided January 5, 1929.) The 
board of health of the town of Swansea adopted the following 
regulations: 

No person, firm, or corporation shall keep or maintain within the limits of the 
town six or more swine over 3 months of age without a permit from the board 
of health. 

No person, firm, or corporation shall deposit, dump, or leave within the limits 
of the town any swill or garbage without a permit from the board of health 


and in such case in no place other than that fixed by the board and described 
in such permit. * * * 


Thereafter the defendant kept a large number of swine in the town 
without a permit from the board of health and in violation of the 
regulations. The board of health, acting under statutory authority, 
then directed the issuance of an order of prohibition against the 
defendant, having already determined that the keeping of swine and 
the dumping or leaving of garbage by the defendant was dangerous 
to the public health and a nuisance. The defendant failed to obe 
the order and suit was brought by the town to restrain him. 
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decree, entered in favor of the town, was affirmed by the supreme 
court. Points determined by the appellate court are set forth in the 
quotations from the opinion which follow. 

The [master’s] report discloses it was admitted by the plaintiff that the 
records of the meeting held on July 8, 1927, when the regulations were adopted, 
and the records of the meeting of November 21, 1927, when the order of prohibi- 
tion was voted, were amended by the clerk of the board of health the latter part 
of November or the first part of December, 1927, and that the amended records 
were signed by the clerk of the board. The master further found that “the 
amended records, * * * in evidence, are a true record of what took place 
at the meetings named.” The records as amended plainly show that the regula- 
tions and order of prohibition were duly adopted. The clerk had power to 
amend his original records to conform to the truth. The amendments thus 
made became a part of the record and the whole record is to be considered as 
eee 

The town may maintain a suit in equity to enforce regulations adopted by 
its board of health, under the provisions of G. L. ce. 111, sections 51, 122, 148; 
* * * As the original records were inaccurate and defective, it was within 
the power and was the duty of the clerk to amend them. It could be shown by 
a member of the board that the amended records were accurate. * * * 

The defendant made an offer to prove that the board of health acted in bad 
faith in issuing the order of prohibition, and offered to show that the acts com- 
plained of did not constitute a nuisance and were not injurious to health. This 
evidence was rightly excluded. The proffered proof was not admissible in these 
proceedings. * * * 

“The determination of the board of health is not a merely ministerial act; 
but is quasi judicial, in the sense that it is not to be contested or revised, except 
in the manner provided in the statute. * * *” 

* * * It does not appear that any special authorization to continue the 
trade or employment pending this suit was given under G. L. ¢. 111, see. 148. 

Change in law held not to release county from contract for tuber- 
culin testing of cattle—(Minnesota Supreme Court; State ex rel. 
Hilton, Atty. Gen., et al. v. Board of Commissioners of Lincoln 
County et al., 210 N. W. 635; decided November 12, 1926.) Pursuant 
to a statute, a county entered into a contract with the State sanitary 
board and the Federal Bureau of Animal Industry for the testing of 
all cattle in the county for tuberculosis with the object of making the 
county a modified accredited tuberculosis-free area. Pursuant to the 
contract, a certain sum was appropriated by the county to assist in 
the expense of conducting the first test, which test was made and 
paid for. By the terms of the contract the county had agreed to 
appropriate further amounts for necessary additional tests, “but the 
county refused to raise further sums and a mandamus proceeding 
was brought to compel the county board to levy a tax for that 
purpose. “A statute, enacted after the county had made the contract, 
changed materially the amount of indemnity paid to cattle owners, 
no indemnity being paid for certain condemned animals, but the 
supreme court’s view was that “the legislature may amend the stat- 
utes relating to testing animals and “the payment for condemned 
animals without thereby releasing the parties from the contract.” 

Bovine tuberculosis eradication law held constitutional with excep- 
tion of one section —(Nebraska Supreme Court; State ex rel. Spill- 
man, Atty. Gen., v. Heldt, 213 N. W. 578; decided April 12, 1997, ) 
The title of chapter 7 of the 1925 Nebraska Session Laws read as 
follows: 

An act to provide for the inspection, examination, and testing of cattle for 


tuberculosis and to establish an area plan for such inspection, examination, and 
testing within this State by the department of agriculture, when a request has 
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been made therefor by 60 per cent of the owners representing 51 per cent of 
breeding cattle; and to provide for indemnity on cattle condemned and destroyed 
by order of the department of agriculture on account of tuberculosis; and to 
repeal chapter 11, Laws of Nebraska for 1923; and to declare an emergency. 


Section 1 of the said act provided for the tuberculin testing of 
cattle within a county upon the presentation, to the department of 
agriculture, of a petition signed by 60 per cent of the owners repre- 
senting 51 per cent of the breeding cattle. 

Section 9 of the act provided in substance that, where the area 
plan of bovine tuberculosis eradication had been adopted in the State 
prior to the act, such work could be continued by the department of 
agriculture, under the provisions of the act, in each of the counties 
where a petition, signed by 60 per cent or more of the owners of 
breeding cattle, was submitted, or could be continued, without further 
petition by the owners of breeding cattle, where 60 per cent or more 
of the herds of breeding cattle of such county had been tested. 

The State constitution (sec. 14, art. 3) provided: 


No bill shall contain more than one subject, and the same shall be clearly 
expressed in the title. 


The supreme court held section 9 to be unconstitutional because 
its provisions were not included in the title of the act. In passing 
on this phase of the case, the court said: 


* * * The title of the act, among other things, provides for the inspection, 
examination, and testing of cattle for tuberculosis and to establish an area plan 
for such inspection, examination and testing within the State by the depart- 
ment of agriculture, when a request has been made therefor by 60 per cent of 
the owners representing 51 per cent of the breeding cattle, etc. There is no 
suggestion in this title that the area plan of inspection is to be in force in any 
other way than upon the petition of 60 per cent of the cattle owners represent- 
ing 51 per cent of the breeding cattle, whereas under the provisions of section 
9, in counties where the area plan has been adopted prior to the passage of the 
present act, no petition is required, as provided for [in] section 1, before the act 
becomes operative. Section 9 provides an entirely different method and dif- 
ferent conditions under which the act may be effective. Anyone reading the 
title, especially that portion indicating that the act becomes effective when a 
request therefor has been made by 60 per cent of the owners representing 51 
per cent of the breeding cattle, would not be appraised [sic] of the fact that 
the act might be effective in any other manner. Had the title to the act 
omitted the clause, “ when a request has been made therefor by 60 per cent of 
the owners * * * of breeding cattle,” it is possible that upon a fair inter- 
pretation of the title it would be broad enough to include the subject matter 
contained in section 9 of the act; but, with the clause included beginning with 
the word “ when,” the effect is to limit the scope of the title, rather than to 
enlarge it, and to carry the idea that it became effective only in that manner. 

A reading of the entire act in connection with the title leads one to believe 
that the subject matter of section 9 is an afterthought, and not gcrmane to the 
title or the leading thought running through the remainder of the act. We are 
quite convinced that the provisions of section 9 are not included in the title and 
are contrary to section 14, article 3, of our constitution. We are of the view, 
however, that section 9 was not an inducement to the passage of the act. 
Without section §, the act is complete and enforceable and within the fair 
limits of its title. We hold that section 9 is unconstitutional, but that the 
remainder of the act is legal and enfurceable. * * * 


The act was also attacked on the ground that it was in conflict 
with the State and Federal Constitutions because it provided for the 
destruction of tuberculous cattle and only partially compensated the 
owners for the animals destroyed. The court, however, held the 
act, with the exception of section 9, to be a proper exercise of the 
police power by the legislature. 
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Section of bovine tuberculosis eradication law held constitutional.— 
(Nebraska Supreme Court; State ex rel. Spillman, Atty. Gen., v. 
Wallace et al., 221 N. W. 712; decided November 10, 1928.) An 
original action was instituted in the supreme court, by the State on 
the relation of the attorney general, to enjoin the defendant cattle 
owners from interfering with the State department of agriculture and 
its agents in the performance of bovine tuberculosis eradication work. 
The State based its right to apply the tuberculin test to defendants’ 
cattle on the provisions of section 10, article 2, chapter 12, Laws of 
1927, which read as follows: 

Where any county has been declared an area for the inspection, examination, 
and testing of cattle for tuberculosis under the provisions of any preexisting 
legislation of this State, or where, prior to the passage of this act, a systematic 
inspection, examination, and testing of cattle for tuberculosis has been under- 
taken in any county on a cooperative basis by the United States Bureau of 
Animal Industry and the Nebraska Department of Agriculture, and more than 
5,000 cattle have been tested in such county prior to the passage of this act, the 
inspection, examination, and testing of cattle for tuberculosis in such county or 
counties may be continued by the department under the provisions of this act 
without petition or hearing in all respects as if such petition had been filed and 
hearing had and the county declared an area hereunder. 

The defendants contended that this section violated the State 
constitution (art. 3, sec. 18) and the Federal Constitution (14th 
amendment, sec. 1). Said section 18 of article 3 of the State con- 
stitution provided that “In all other cases where a general law can 
be made applicable, no special law shall be enacted.” A referee was 
appointed to take evidence and to report findings of fact and conclu- 
sions of law, and such referee’s report was confirmed by the supreme 
court. It was held that the section attacked violated no constitu- 
tional provisions, and the report of the referee stated that “under 
section 10, the legislature merely defines when and under what con- 
ditions the department of agriculture is vested with jurisdiction to 
commence or continue its work of eradication.” An injunction was 
granted. 

Quarantine because of refusal to have cattle tuberculin tested 
upheld.—(New York Court of Appeals; People v. Teuscher, 162 N. E. 
484; decided wes! 19, 1928.) A 1924 amendment (Laws 1924, ch. 
267) added the following provision to section 76 of the farms and 
markets law (now the agriculture and markets law) : 

Whenever 90 per centum of the herds of cattle in any town have been sub- 
jected to the tuberculin test for the purpose of ridding such herds of the dis- 
ease known as tuberculosis, and the owner of any untested herd in such town 
refuses or neglects to have his herd tuberculin tested, then the commissioner 
may order the premises or farm on which such untested herd is harbored to be 
put in quarantine, so that no domestic animal shall be removed from or brought 
to the premises quarantined, and so that no products of the domestic animals 
on the premises so quarantined shall be removed from the said premises. 

ween | per cent of the herds of cattle in a certain township were 
tuberculin tested. The defendant, a herd owner in the township, 
refused to permit the test to be applied to his herd. The commis- 
sioner of farms and markets, pursuant to the above-quoted law, 
ordered a quarantine of defendant’s premises. The order was vio- 
lated by the defendant by removing milk from his farm and selling 
it to milk-gathering stations. Under other sections of the statute 
the commissioner brought an action to recover penalties for, and to 
restrain, the violation of his order, and had judgment, which on 
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appeal was affirmed by the appellate division of the supreme court 
and by the court of appeals. The defendant assailed the statute, on 
which the order was based, as an unconstitutional interference with 
liberty and og enig te and a denial of the equal protection of the laws. 
In overruling this objection, the court of appeals said: 


* %* * The standard to be applied in ordering a quarantine involves, in his 
{defendant’s] view, an arbitrary preference of some localities and persons to 
the detriment of others. The classification, he SAYS, is unrelated in any reason- 
able degree to the mischief to be remedied. * * 

We find no arbitrary preference of localities or persons, no classification 
unrelated to the mischief to be remedied. The plan of the statute is to make 
the township the territorial unit in the war upon unhealthy cattle. More will be 
accomplished, it has been thought, by attacking the units severally than by 
going against all together. [Cases cited.] No doubt there are gaps and leaks 
in any scheme of subdivision. Milk from the herds in the tested town of Rome 
will be rid of the infection, but milk may be brought from untested towns near- 
by, and sold even in Rome, without offense against the statute. This is far 
from saying that the purification of the source of supply in a given territorial 
unit is not a public good. At least the local herds will be sound, and buyers 
from that source of supply will have a certificate of safety. A class may law- 
fully be restricted, if the lines defining the restriction are not arbitrary alto- 
gether, and the rule to be applied within them is uniform and even. 

* * * Legislation is not void because it hits the evil that is uppermost. 
Equally it is not void because it hits the evil that is nearest. There would be 
paralysis in a different rule. A statute prescribes the quality of food produced 
within a State. It does not become invalid for failing at the same time to 
provide a method of maintaining equal quality in respect of food imported. As 
well might we say that every local ordinance is void because by the conditions 
of its existence it is a rule for a locality. The war upon disease would be even 
harder than it is if nothing short of extermination could render it legitimate. 

cs * * * co * * 


The size of the unit is not, however, the sole basis of the attack upon the 
statute. Attack is also made upon the standard of selection to be applied within 
the unit. The principle of local cooperation—a principle shared by this statute 
with those in other States—involves, it is said, a false basis of division. There 
is a denial, in this view, of the equal protecton of the laws, if not an unlawful 
delegation of legislative power, when the voluntary use of a test by a prescribed 
percentage of the owners in a township is made a standard of conduct to which 
others must conform, though owners in other townships, where there is a differ- 
ent percentage of opposition, are free from such restraints. Again there is sig- 
nificance in practice and decision. If the legislatures in so many States have 
“deemed it wise to invite and secure voluntary local cooperation ” before apply- 
ing a plan “to a given area” (Schulte v. Fitch, supra), we may suspect that in 
a choice so general there is something more substantial than a vagary of the will. 

The local mind can best discern in these things as in many others the local 
needs and interests. [Cases cited.] The legislature might have said that every 
farmer in every township must submit his cattle to the test. [Cases cited.] It 
chose to adopt a rule less general and oppressive. Whether there was need for 
the test at any given time and place could not be known in advance. * * * 
The safest thing was to leave the choice to the enlightened self-interest of those 
within the industry. * * * Some protection, however, there would have to 
be against dissent within the group, the factious opposition of an intransigent 
minority. The test of a herd wou!d go for naught, the danger of inspection 
{infection?] would be as great almost as before, so long as another herd, un- 
tested, was harbored on a neighbor’s farm. The statute does not say that even 
then a mere majority of owners may impose their will on the minority. Not 
till 90 per cent have united in resorting to the test does it say that the other 10 
per cent must conform, or else submit to a quarantine that will keep their cattle 
off the market. Pressure so effective is equivalent to a command to yield. 

A command thus conditioned is neither a denial of equal laws [case cited] 
nor an illegitimate delegation of legislative power [case cited]. It is the adap- 
tation of the rule, according to the judgment of the vicinagé, to the occasion and 
the need. Small use would there be in stimulating the many within a township 
to a care of the public health if one or a few wiseacres or obstructionists could 
make the labor vain. * * * 
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Ninety per cent of the cattle owners in the township of Rome have said by 
their acts that the test rejected by the defendant is useful and desirable. Legis- 
lation in this State and elsewhere has confirmed their judgment. Acts of Con- 
gress have done the same. See, e. g., Mason’s Fed. Code, title 21, sections 111, 
123 (21 U. S. C. A., sees. 111, 123). The defendant holds out, and says the test 
is worthless. The Constitution does not protect him in this assertion of his 
own will against a judgment so preponderant. * * #* 

Statute relating to tuberculin testing of dairy cattle upheld.— (New 
York Supreme Court; Ryder v. Pyrke, State Commissioner of De- 

artment of Farms and Markets, 224 N. Y. S. 289; decided Septem- 

r 30, 1927.) Under section 78 of the farms and markets law (now 
agriculture and markets law), prior to a 1927 amendment, the com- 
missioner of farms and markets had a right to have made a physical 
examination, by a competent veterinarian, of dairy cows whose milk 
was marketed in liquid form or manufactured into butter, cheese, or 
other food for human consumption. Such physical examination 
could be made as frequently as available funds permitted and as 
conditions necessitated. Under a 1927 amendment, the commissioner 
was authorized to make a tuberculin test in conjunction with a physi- 
cal examination of the herd. An action was brought by a dairy herd 
owner to restrain the commissioner from subjecting plaintiff’s bovine 
animals to the tuberculin test until and unless 90 per cent of the 
herds or 90 per cent of all the cattle in the town wherein he resided 
had been tested or the county wherein said town was located had 
become a tested county. In passing upon a motion by the defendant 
commissioner to vacate a temporary restraining order and for judg- 
ment on the pleadings, the court, with reference to the constitution- 
ality of the above-mentioned section 78, stated: 

The act under which the defendant is proceeding in March, 1927, just prior 
to the aforementioned amendment to section 78, was declared constitutional. 
(People v. Teuscher, 129 Misc. Rep 94, 221 N. Y. S. 20.) * * * 

Plaintiff further contends that section 78, as amnended, must be read together 
with sections 76 and 79, and construed to give authority to the commissioner for 
testing only in a tested town where 90 per cent of the cattle have already been 
tested ; in other words, it is the claim of the plaintiff that the defendant has no 
legal authority to forcibly test herds in an untested town. Plaintiff also con- 
tends that the amendment to section 78 is unconstitutional, in that it provides 
for the condemnation and confiscation of his property without reimbursement. 
The said amendment to section 78, in my opinion, is constitutional. I also think 
that the commissioner has a right to cause a physical examination of, when the 
funds necessary for such purpose are available, and to administer the tuberculin 
test to, any dairy [cattle] in the State, whether it is located in a tested or an 
untested town. * * * 

Provisions in bovine tuberculosis eradication law held constitu- 
tional_—(Ohio Supreme Court; Kroplin v. Truax, Director of Agri- 
culture, et al., 165 N. E. 498; decided February 6, 1929.) An action 
was brought against defendants, officials of the State department of 
agriculture, to enjoin them from giving-tuberculin tests to plaintiff’s 
cattle and from condemning and ordering the slaughter of his cattle. 
The plaintiff also asked that sections 1121-10 and 1121-14 of the 
General Code and the rules of the State board of agriculture for 
compensation to owners for tuberculous cattle destroyed be adjudged 
in contravention of certain provisions of the State constitution. 
The following are the challenged code sections: 

Sec. 1121-10. In order to secure indemnity as provided in the provisions 


of sections 1121-1 to 1121-25 of the General Code, the value of all cattle re- 
acting to a tuberculin test applied under the direction of the department of 
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agriculture shall be determined by an appraisal made by a representative chosen 
by the owner and a representative chosen by the department of agriculture. 
In the event of a disagreement as to the amount of the appraisal, a third dis- 
interested person shall be selected, at the owner’s expense, by the two to act 
with them in the appraisal of the cattle. 

Sec. 1121-14. The State board of agriculture shall have authority to draft 
and adopt rules for the compensation to owners for tubercular cattle destroyed 
under the provisions of sections 1121-1 to 1121-25 of the General Code, which 
compensation shall be subject to the appropriations made available by the 
general asseinbly, and such rules shall provide for inspection where indemnity 
has been waive. The department of agriculture and all officers and employees 
thereof shalt observe said rules. Said rules may also define any of the terms 
herein used. 


The plaintiff claimed that the statute and rules contravened (a) 
the constitutional provision conferring the right of every person to 
possess and protect property; (0) the provision that, when private 
property is taken for a public purpose, the owner shall be compen- 
sated in money, to be assessed by a jury; and (c) the provisions that 
all courts shall be open and that every person, for an injury done him 
in his lands, goods, person, or reputation, shall have remedy by due 
course of law. The decision of the supreme court was adverse to 
the plaintiff, the court saying in part: 


Do sections 1121-10 and 1121-14 of the Riggs law violate the plaintiff in error’s 
property right in his cattle, which may be killed if they are shown to be reactors? 

The petition does not allege that any of these cattle have been condemned, 
nor even that they have been tested. It alleges that active testing is about to 
be resumed. * * * However, the petition does allege that the plaintiff has 
not waived indemnity for any of his cattle, and that, in the event his cattle are 
slaughtered, he will receive very inadequate compensation. He states that the 
defendants and their agents threaten to subject his cattle to the tuberculin test, 
and will order slaughtered the cattle reacting to such test. Hence we proceed to 
consider whether the plaintiff in error’s property right will be injured if his 
cattle are destroyed and compensation is made in accordance with the statute. 

After consideration of the record and the adjudicated cases, we held [hold] 
that the statute is constitutional, and that no property right of the plaintiff in 
error is violated thereby. Statutes of this nature, providing even drastic meas- 
ures for the elimination of disease, whether in human beings, crops, stock, or 
cattle, are in general authorized under the police power. * * * 

In providing measures for the protection of public health, the destruction or 
summary abatement of public nuisances inimical to the public health may be 
ordered. Unwholesome food may be destroyed; diseased cattle may be slaugh- 
tered. Such action is not a taking of private property for public use. * * * 

* * * Hence Article I, section 1, and Article 1, section 19, of the constitu- 
tion of Ohio, are not violated. 

* * * * * * * 
. The pete fact that a partial indemnity is given does not affect the ques- 
on. 

Since the statute does not contravene the private property rights of the plain- 
tiff in error, neither does it violate Article I, section 16, of the bill of rights of 
the Ohio constitution, in that no appeal to a court and no assessment of value 
by a jury are provided. Under the sound doctrine which permits boards of 
health, without resort to the courts, in order to preserve the public health, to 
make summary destruction of property, this livestock may also be summarily 
— in order to maintain the public health among the livestock of the 

ate. 


The court did not decide the question of the validity of the rules 
adopted by the State board of agriculture pursuant to section 1121-14 
of the General Code, since plaintiff’s cattle had not yet been tested 
and no reactors found. 

Making of appropriations by county to defray expenses of State 
agents in tuberculin testing of cattle not enjoined.—(Ohio Supreme 
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Court; State ex rel. Honeyman v. Commissioners of Miami County, 
165 N. E. 502; decided February 6, 1929.) Section 1121-17 of the 
General Code read as follows: 


The county commissioners in their respective counties are hereby authorized 
and empowered to make such appropriations from the general funds of their 
county as will enable them to cooperate effectively with the cattle owners, the 
department of agriculture, and the United States Bureau of Animal Industry in 
the eradication of tuberculosis. The money so appropriated shall be placed in 
a fund to be used in the county in which it originated, subject to the approval 
of the department of agriculture. 


The plaintiff asked that the commissioners of Miami County be 
enjoined from making appropriations, pursuant to the above section, 
to defray the salaries and expenses of State veterinarians, officers, 
and employees and other necessary expenses in making tuberculin 
tests in the county, upon the ground that the veterinarians, etc., 
were State officers and, if the money was so expended, it would have 
been expended for a State purpose and the county could not be 
forced to expend its funds for a general State purpose. The dis- 
missal of the plaintiff’s petition by the lower courts was sustained 
by the supreme court, the contention of plaintiff not being agreed 
with. ‘The court said: 


* * * The county is a subdivision of the State, subject to the legislative 
control of the State. 

Where a State by enactment, in furtherance of its governmental purposes, 
imposes an obligation upon a county not in conflict with the State constitution, 
that obligation becomes one which the county must fairly mieet. [Case cited.] 

Counties are agencies of the State for governmental purposes. * * * 

Under the Riggs law, sections 1121-1 to 1121-25, General Code, the testing 
program is not exclusively a State enterprise. It constitutes a joint enterprise 
to be carried on by the State and the county. All cattle owners and all milk 
consumers of Miami County will receive the benefit of the enactment, and under 
section 1121-17 not one cent of this particular appropriation will be expended 
outside the confines of Miami County. 

* * * * * * 

These decisions [Albright v. Board of County Commissioners of Douglas 
County, 108 Kan. 184, 194 P. 913; Chambers v. Gilbert, 17 Tex. Civ. App. 106, 
42 S. W. 630] upheld statutes much more drastic than section 1121-17, which 
simply provides for the payment of bills incurred by officers, agents, and em- 
ployees of the State in making tuberculin tests of cattle owneé@ and located 
within Miami County. 

On the authority of these decisions and because of the general relation be- 
tween the county and the State, we overrule the contention. 

Since the funds are to be disbursed in accordance with valid statute, the 
plaintiff in error is not entitled to an injunction, and the judgment of the court 
of appeals will be affirmed. 


—“ 


Anthrax. (See Workmen’s compensation acts.) 
Ashes and Rubbish. 


Collection Sawa: and rubbish held to be a governmental func- 
tion.—(Ohio Court of Appeals, Cuyahoga County; Gorman v. City 
of Cleveland et al., 159 N. E. 136; decided May 2, 1927.) The 
plaintiff brought an action against a street railway company and 
the city of Cleveland to recover damages for injuries received while 
he was a passenger on a street car. It appeared that, while the 
plaintiff was attempting to alight from a street car, the car was 
struck in the rear by a city truck used to collect ashes and rubbish 
from residences and business places within the city, and that the 
plaintiff was injured when the sliding door on the street car closed 
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upon his foot. The trial court rendered judgment in favor of the 
city on the ground that the collection of ashes and rubbish was a 
governmental, and not a proprietary, function. The court of appeals 
affirmed the judgment of the lower court. 


Asylums. (See Hospitals.) 
Bakeries. (See Food.) 
Bakery Products. (See Food.) 
Barber Shops. 


Provision of city ordinance fixing closing hours of barber shops held 
void.—(Wyoming Supreme Court; State ex rel. Newman v. City of 
Laramie et al., 275 P. 106; decided March 5, 1929.) A State statute 
provided that “ power and authority is hereby granted to each incor- 
porated city or town within the State to license, regulate, and control 
barber shops.” ‘The city of Laramie passed “An ordinance for licens- 
ing, regulating, and controlling barber shops,” one section of which 
contained the provision that “ No barber shop shall open for business 
earlier that 8 o’clock a.m., nor * * * close later than 6 o’clock 

mo oe S excepting on Saturdays and days preceding ” certain 
named holidays, “ when they shall close not later than 9 o’clock p. m.’ 
In an action for a writ of prohibition, the relator, the owner of a bar- 
ber shop, asserted that the city had no power to require that his shop 
be closed from 6 p. m. until 8 a.m. The defendants contended that 
the questioned provision should be upheld as a reasonable regulation 
enacted for the purpose of facilitating inspection. The supreme 
court took the view that the provision complained of was not a 
reasonable exercicse of the power to license, regulate, and control 
barber shops and was, therefore, unauthorized and void. Following 
are portions of the opinion: 


We think the point in issue here can be disposed of by deciding whether the 
grant of power to “ license, regulate, and control barber shops ” ought to be con- 
strued to include the power to order that barber shops be closed from 6 in the 
evening until 8 in the morning. The grant of power to license and regulate 
implies that the business is to be allowed to continue under such reasonable regu- 
lations as the local authorities may adopt. [Case cited.] We must, then, apply 
to the challenged provisions of the ordinance the test of reasonableness. * * 

Laws regulating barber shops are upheld as proper measures for the protection 
of the public health. The right to regulate is based on the fact that disease may 
be spread by unclean and insanitary practices. The purpose of the laws is to 
prevent this by regulations that will require that shops be operated in a clean 
and sanitary manner, by clean and competent barbers. * * 

Unless the closing regulation in question in the case at bar bears a real and 
substantial relation to the purpose of protecting the public from the spread of 
disease, it stands on the same footing as any similar restriction on the right of 
a citizen to engage in a harmless and useful occupation. * * 

Counsel for defendants insist that * * * the questioned meals of the 
ordinance in the case at bar should be upheld as a reasonable regulation enacted 
for the purpose of facilitating inspection. 

* * ¥* In the case at bar the city’s power to fix closing hours * * #* 
must exist, if at all, as an incident to the power to regulate. The power has 
been exercised by prescribing sanitary regulations and by providing for inspec- 
tions to see that those regulations are followed. Such provisions are conceded 
to be reasonable. There is nothing in the statute to show that the legislature 
thought the municipal corporation would need to close the shops in order more 
readily to inspect them, nor is there anything on the face of the ordinance to 
show that the closing of shops at 6 o’clock in the evening was necessary, or even 
thought by the municipal authorities to be necessary, to facilitate inspection. 
There is nothing in the agreed facts to show when or how inspections are usually 
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made. So far as we know, a barber shop in operation after 6 o’clock can be as 
readily and adequately inspected as one in operation before that hour. 

The possible suggested difficulty is that inspectors can not be on duty at all 
hours of the night without placing too great a burden on the municipality. Per- 
haps, to those who are familiar with the times and methods of inspecting barber 
shops, this reason would seem absurd. If, for instance, in the administration of 
such an ordinance an inspection is made of each shop once a month, once a week, 
or even once each day, there would seem to be no substantial reason for the 
claim that the closing of the shops at 6 in the evening was at all necessary to 
facilitate inspection. * * * 

* * * Tt will readily be seen that a principle that would permit the 
closing of barber shops as a reasonable exercise of the power to inspect would 
permit a like restriction in regard to many of the other businesses which are 
regulated under the police power. 

We are not willing to suppose that the absence of closing regulations might 
render effective inspection impossible. We may grant that it might render it 
more inconvenient and perhaps more expensive. If that be so, a weighing of 
the conflicting interests—that of the barber to pursue a useful occupation so 
long as he complies with the sanitary regulations, and that of the public to 
have the shop inspected—makes it reasonable to suppose that the legislature, 
in granting the power to license and regulate, without mention of the power to 
close the shops, intended that the inconvenience and expense of inspection, if not 
covered by the license fees, should be borne by the public, instead cf intending 
that the city authorities should fix an arbitrary closing hour. 


Barbers. 

Certain provisions in barber act held invalid.—(United States Dis- 
trict Court, W. D. Washington, N. D.; Marx v. Maybury, State 
Director of Licenses of Washington, et al., 30 F. (2d) 839; decided 
February 11, 1929.) A suit to restrain the enforcement of certain 

rovisions of the Washington statute relating to the practice of 
Cetbaring was brought by the plaintiff, a barber having in the city of 
Seattle a barber college and barber shops separate from the barber 
school. One of the statutory provisions objected to was “that not 
more than one student or apprentice shall be employed in any one 
barber shop.” Another provision was that “no barber school or 
college shall be issued a permit by the director of licenses unless such 
school or college requires * * * asa prerequisite to graduation 
a course of instruction of not less than 1,000 hours to be completed 
within six months of not more than eight hours in any working day, 
such course of instruction to include the following subjects: Scien- 
tific fundamentals for barbering, hygiene, bacteriology, histology of 
the hair, skin, nails, muscles, and nerve structure of the head, face, 
and neck, elementary chemistry relating to sterilization and antisep- 
tics, diseases of the skin, hair, glands, and nails, massaging and 
manipulating the muscles of the upper body, hair cutting, shaving 
and arranging, dressing, coloring, bleaching, and tinting the hair.” 

On consideration of these parts of the act the court held them to be 
unreasonable and void and in so holding stated in part as follows: 

The provisions in question can only find support in that they are an exercise 
of the police power of the State in the interest of the public health, * * * 

If the limiting of the number of apprentices to one to each barber shop, 
whether the number of barbers in a particular shop be one, or a dozen, or more, 
has even a remote bearing upon public health, it is so remote we are unable to 
See it. We think it an unreasonable and arbitrary interference with the liberty 
of the citizen. That the practice of barbering by apprentices does not necessarily 
imperil the public health or safety the Washington Legislature recognizes, for by 
the act under consideration such practice is expressly authorized. That being 
true, the only conditions that may lawfully be imposed upon the practice are 
such as fall within the principles we have stated. If, as contended, apprentices 
may reasonably be required to work under the supervision of an experienced 

















COURT DECISIONS RELATING TO PUBLIC HEALTH, 1926-1929 19 


barber, no one has suggested why, if two such barbers operating separate shops 
can efficiently supervise two apprentices, they can not as well exercise the same 
supervision when all four are working in the same shop. 

Section 14 sets forth an imposing array of subjects to be covered by a course 
of instruction in barber schools and colleges. * * * : 

While section 14 on its face appears to make elaborate provision to guard the 
health of patrons of barber shops, it is difficult to avoid the impression that its 
practical effect is to limit the number of barber schools or colleges, and the 
number of students, graduates, or apprentices. What, if any, reason could exist 
why the course is “to be completed in six months,” is not apparent. Nor is it 
apparent how the public health is to be protected by the age restrictions. The 
entire section, we think, has no real or substantial relation to the public health, 
is unreasonable and unnecessary, and an invasion of rights secured by the 
Constitution. 

The court decided that the plaintiff was “ entitled to an injunction 
restraining defendants from interfering with the number of student 
apprentices which he may employ in any one barber shop, and from 
enforcing against him the provisions of section 14 of the act in 
question.” 


Bathhouses. (See Water supplies.) 
Bedding. 


Statutory provision prohibiting the use of shoddy in manufacture 
of bedding held violative of Federal Constitution—(United States 
Supreme Court; Weaver v. The Palmer Bros. Co., 46 S. Ct. 320; 
decided March 8, 1926.) One of the provisions of Act No. 314 of the 
Pennsylvania session laws of 1923, providing for the regulation of the 
manufacture, sterilization, and sale of bedding, prohibited the use of 
“ shoddy,” or any fabric or material from which “ shoddy ” is con- 
structed, in the making, temaking, or renovating of any mattress, 
pillow, bolster, feather bed, comfortable, cushion, or article of up- 
holstered furniture. In a suit brought by a Connecticut corporation 
which manufactured comfortables in that State and sold them there 
and in other States, the United States District Court for the Western 
District of Pennsylvania found that the statute infringed the cor- 
poration’s constitutional rights in so far as it absolutely prohibited 
the use of shoddy in the manufacture of comfortables, and to that 
extent the court’s decree restrained the enforcement of the statute. 
This decree was affirmed by the United States Supreme Court, and 
below are reproduced excerpts from that court’s opinion: 

Appellant claims that, in order properly to protect health, bedding material 
should be sterilized. The record shows that, for the sterilization of secondhand 
materials from which it makes shoddy, appellee uses effective steam sterilizers. 
There is no controversy between the parties as to whether shoddy may be ren- 
dered harmless by disinfection or sterilization. While it is sometimes made 
from filthy rags, and from other materials that have been exposed to infection, 
it stands undisputed that all dangers to health may be eliminated by appropriate 
treatment at low cost. In the course of its decision the district court said, 
“Tt is conceded by all parties that shoddy may be rendered perfectly harmless 
by sterilization.” The act itself impliedly determines that proper sterilization 
is practicable and effective. It permits the use of secondhand materials and 
new and secondhand feathers when sterilized, and it regulates processes for such 
sterilization. 

There was no evidence that any sickness or disease was ever caused by the use 
of shoddy. And the record contains persuasive evidence and by citation dis- 
closes the opinions of scientists eminent in fields related to public health that 
the transmission of disease-producing bacteria is almost entirely by immediate 
contact with, or close proximity to, infected persons; that such bacteria perish 
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rapidly when separated from human or animal organisms; and that there is no 
probability that such bacteria or vermin likely to carry them survive after the 
period usually required for the gathering of the materials. the production of 
shoddy, and the manufacture and the shipping of comfortables. This evidence 
tends strongly to show that in the absence of sterilization or disinfection there 
would be little, if any, danger to the health of the users of comfortables filled 
with shoddy, new or secondhand; and confirms the conclusion that all danger 
from the use of shoddy may be eliminated by sterilization. * * * 

* * * Here, it is established that sterilization eliminates the dangers, if 
any, from the use of shoddy. As against that fact, the provision in question 
can not be sustained as a measure to protect health. And the fact that the act 
permits the use of numerous materials, prescribing sterilization if they are 
secondhand, also serves to show that the prohibition of the use of shoddy, new 
or old, even when sterilized, is unreasonable and arbitrary. 

Nor can such prohibition be sustained as a measure to prevent deception. 
In order to ascertain whether the materials used and the finished articles con- 
form to its requirements, the act expressly provides for inspection of the places 
where such artic!es are made, sold, or kept for sale. Every article of bedding is 
required to bear a tag showing the materials used for filling and giving the 
names and addresses of makers and vendors, and bearing the word “ second- 
hand ” where there has been prior use, and giving the number of the permit for 
sterilizing and disinfecting where secondhand materials or feathers are used 
for filling. Obviously, these regulations or others that are adequate, may be 
effectively applied to shoddy-filled articles. 

The constitutional guaranties may not be made to yield to mere convenience. 
Schlesinger v. Wisconsin, decided March 1, 1926, 270 U. S, 230. The business 
here involved is legitimate and useful; and, while it is subject to all reasonable 
regulation, the absolute prohibition of the use of shoddy in the manufacture of 
comfortables is purely arbitrary and violates the due process clause of the four- 
teenth ee Adams v. Tanner, 244 U. S. 590, 596; Mever v. Nebraska, 
262 U. S. 390; Burns Baking Co. v. Bryan, 264 U. 8. 504. 

Beverages. (See Drinks.) 

Births. (See Vital statistics.) 

Blindness in Infants. (See Communicable diseases. ) 

Board of Education. (See Schools.) 

Boards of Health. (See Health authorities: Poultry slaughterhouses: Regula- 
tions; Schools.) 

Bovine Tuberculosis. (See Animals.) 

Bread. (See Food.) 

Bubonic Plague. (See Communicable diseases. ) 

Buildings. 

Lighting and ventilation provision in city housing code upheld.— 
(Oregon Supreme Court; Daniels v. City of Portland et al., 265 P. 
790; decided March 27, 1928.) The housing code of the city of 
Portland, which code came into existence in 1919, contained a pro- 
vision reading as follows 

Sec. 123. No room in a dwelling erected prior to the passage of this code shall 
hereafter be occupied for living purposes unless it shall have a window of an 
area of not less than 8 square feet opening directly upon the street, or upon a 
rear yard not less than 10 feet deep, or above the roof of an adjoining building, 
or upon a court or side yard not less than 25 feet square in area, open to the sky 
without roof or skylight, unless such room is located on the top floor and is 
adequately lighted and ventilated by a skylight opening directly to the outer air. 

A hotel building, constructed in 1907 under a permit granted by 
the city pursuant to the building code provisions then in “force, had 
certain rooms, designed as sleeping and housekeeping rooms, with 
windows opening only upon a light well or court. The said light well 
or court was covered at the top with a sloping canopy, constructed 
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partly of translucent glass and partly of wood or other supporting 
material, and the only opening in the canopy was a small ventilator. 
The plaintiff, the owner of the hotel, alleged that the chief health 
inspector of the city, under threat of immediate arrest, illegally 
ordered and directed him to remove the skylight over the court, or 
immediately to cease using or renting for sleeping purposes rooms 
having windows opening on the court. In a suit to enjoin the city 
from enforcing the above-quoted provision of the housing code the 
plaintiff contended that the said provision was unconstitutional, and 
that the ordinance was arbitrary and not a proper exercise of the 
police power vested in the city. The supreme court stated that the 
right of regulation, under the police power, was not limited by the 
fact that the value of an investment would be lessened, and that, as 
the record tended to show an unhealthful condition in the matter of 
ventilation, it became the plaintiff’s duty, upon complaint to the 
proper authorities, to abate the condition in some feasible and efficient 
manner. Regarding the plaintiff’s assertion that the ordinance was 
retrospective, the court said that the building permit granted by the 
city for the construction of the hotel did not “ affect the right of the 
police power of the city of Portland to adopt and apply to it regula- 
tive measures looking to the public health.” The trial court’s decree, 
dismissing the complaint, was affirmed. 


Butter Substitutes. (See Food.) 
Cattle. (See Animals.) 

Cheese. (See Food.) 

Civil Service. (See Heaith authorities. ) 
Clams. (See Shellfish.) 

Coal Mines. (See Washhouses. ) 
Comfortables. (See Bedding.) 


Communicable Diseases. (See also Animals; Hospitals; Morbidity reports; 
Municipalities, Liability of; Schools; Vaccination; Venereal diseases; Water 
supplies; Workmen’s compensation acts.) 

Additional tax for sanitary work held unlawful—(California First 
District Court of Appeal; Spreckels v. City and County of San 
Francisco, 244 P. 919; decided January 20, 1926.) One of the points 
decided in this case was that a tax, levied in the fiscal year 1910-11 
by the city and county of San Francisco for the purpose of providing 
for the continuance of sanitary measures against bubonic plague, was 
for wholly preventive measures where cases of plague had not existed 
in the municipality after 1907, and the situation was not one of “ great 
necessity or emergency” within the meaning of the charter at that 
time warranting a temporary suspension of the limitation on the rate 
of taxation and the levy of an additional tax. 

Liability of town for antirabic treatment.—(Massachusetts Supreme 
Judicial Court; Bryant v. Nolin et al., 158 N. E. 791; decided Novem- 
ber 23, 1927.) The chairman of a town board of health requested 
the town physician to “look into the case” of a boy who had been 
bitten by a rabid dog. The boy’s parents permitted antirabic treat- 
ment to be given, but with the expectation that the town would pay 
for same. “Rabies” and “ dog bite requiring antirabic treatment ” 
were diseases defined by the State department of public health as 
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dangerous to the public health. In an action brought by the physi- 
cian against the parents to recover for medical services rendered the 
child, the supreme court upheld the action of the trial court in direct- 
ing a verdict for the defendants, saying: 

The order was clearly right. There was no express contract, and no contract 
was implied in fact or in law, to pay the plaintiff for the services rendered in the 
circumstances disclosed. Assuming the physician rendered services outside the 
terms of his employment as town physician to the board of health, and further 
assuming that such services were reasonably required by the beard of health in 
making the provisions required by law for persons infected with a disease 
dangerous to the public health, the town was obligated to pay to the plaintiff 
the reasonable value of the services rendered at the request or at the direction 
of the board of health, and had a remedy over against the defendant[s] if they 
were able to pay. (G. L. ¢. 111, see. 116; Haverhill v. Marlborough, 187 Mass. 


150, 72 N. EB. 943.) 


Reporting of suspected cases of communicable diseases; quarantine 
where health official had reasonable grounds to believe public health 
required same.—(Missouri Supreme Court, Division No. 1; McGuire 
v. Amyx et al., 297 S. W. 968; decided September 16, 1927.) The 
plaintiff, a 7-year-old girl, accompanied her mother to the office of the 
family physician, the purpose of the visit being the examination and 
treatment of the mother. The physician’s attention was attracted to 
a “ breaking out ” on the child, and he concluded that she was afflicted 

_with smallpox. Upon his report to the city health authorities the 
child and mother were taken in an ambulance to the dispensary, 
where the chief diagnostician of the division of health of the city 
examined the child and, having diagnosed the case as smallpox, com- 
mitted her to the quarantine hospital. At the hospital the child was 
confined in the smallpox ward with persons suffering from smallpox, 
and after remaining there for several days was discharged as cured. 
A few days after her discharge the child was taken ill, and, the sick- 
ness being diagnosed as smallpox, was again committed to the hos- 
pital, where she remained until again discharged as cured. An action 
for damages was brought against the family physician and the chief 
diagnostician, it being alleged that at the time of the first commit- 
ment the plaintiff was suffering from no disease, but contracted small- 
pox while in the hospital the first time. The evidence for plaintiff 
tended to show that while in the hospital the first time she was not 
sick and spent the time playing in the yard and helping the nurses. 
There was a verdict and judgment in the trial court for the defend- 
ants, which judgment was affirmed by the supreme court. The fol- 
lowing is excerpted from the appellate court’s opinion: 

* * * The public health is of the greatest concern to all. By law its 
keeping rests with the attending physicians, householders, and health officers. 
Public policy favors the discovery and confinement of persons afflicted with 
contagious diseases, and we think it is not only the privilege but the duty of 
any citizen acting in good faith and on reasonable grounds to report all sus- 
pected cases, that examination may be made by experts and the public health 
thereby protected. We hold this may be done without being subjected to lia- 
bility for damages. To hold otherwise would not only invite indifference at the 
expense of society, but the fear of liability would well-nigh destroy the efforts 
of officials to protect the public health. Any citizen may without malice and 
with probable cause bring about the arrest and prosecution of another without 
liability in damages. We think one who reports a suspected case of a contagious 
disease to the health officers in good faith and on reasonable grounds should 
have like protection. Respondent Amyx [the family physician] did not commit 


appellant to Koch’s Hospital. She was committed by the proper city authority. 
Amyx’s interest in making the report was that of a citizen interested in the pub- 
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lic health and the health officers had a corresponding interest. The report of 
Amyx to the health department may be likened to communications classified as 
qualifiedly privileged in libel and slander cases. * * * 

The supreme court also approved, as correctly declaring the law, 
an instruction to the jury that the chief diagnostician was not liable 
if he had reasonable grounds to believe that the public health required 
that the plaintiff be quarantined to prevent other persons from be- 
coming infected with smallpox. 

6 * il tuberculosis contracted because of working conditions 
denied.—(New York Supreme Court, Appellate Division; Wager v. 
White Star Candy Co., Inc., 217 N. Y. 8. 173; decided July 2, 1926.) 
The plaintiff brought action to recover damages for illness from 
tuberculosis. The disease was alleged to have been contracted be- 
cause of the insanitary conditions under which she worked. The 
court dismissed the complaint on the ground that the plaintiff, being 
fully aware of the conditions under which she worked and having 
continued in the employment for several months in spite of such 
knowledge, assumed the risk attendant upon her remaining in the 
employment. 

Ophthalmia neonatorum law construed.—(North Carolina Su- 
preme Court; Covington v. Wyatt, 145 S. E. 673; decided December 
12, 1928.) An action for damages was brought against a physician 
for injury to an infant’s eyes caused by the use therein of a 30 per 
cent solution of silver nitrate. The defendant physician was em- 
ployed to attend at the birth of plaintift, the birth taking place in 
a hospital of the mother’s own selection. The nurse assisting at the 
birth was an employee of the hospital. After the birth the nurse 
inquired of the defendant whether she should put drops into the 
baby’s eyes, and, receiving an affirmative answer, instilled, while the 
defendant held open the baby’s eyes, drops of a silver-nitrate solu- 
tion obtained from a medicine cabinet maintained by, the hospital. 
The solution used was one of approximately 30 per cent. 

A State law relating to the prevention of blindness in infants 
provided, in one section (sec. 7182, Consolidated Statutes), that it 
was unlawful for any physician or micwife practicing midwifery 
to neglect or otherwise fail to instill or have instilled into the eyes 
of a newborn baby, immediately upon its birth, two drops of a 
solution prescribed or furnished by the State board of health. The 
solution prescribed contained 1 per cent of silver nitrate. Other 
sections of the statute read as follows: 


Sec. 7185. It shall be the duty of physicians, midwives, or other persons in 
attendance upon a case of childbirth in a maternity home, hospital, public or 
charitable institution, in every infant’s eyes, within two hours after birth, to 
use the prophylactic against inflammation of the eyes of the newborn specified 
in this article. * * * 

Sec. 7186. Whoever, being a physician, surgeon, midwife, obstetrician, nurse, 
manager, or person in charge of a maternity home or hospital, parent, relative, 
or person attendant upon or assisting at the birth of any infant, violates any 
of the provisions of this article shall be deemed guilt; of a misdemeanor, and 
upon conviction thereof be fined in a sum not less than $10 nor more than 
$50, and, if possessed of the required amount of property, subject to suit by 
the parent or guardian of the child for damages resulting to the child; and if 
such a suit shall be brought the establishment of the fact that the physician or 
midwife did not place the drops in the child’s eyes within two hours of its 
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birth shall be accepted as prima facie evidence of the physician’s or midwife’s 
responsibility for the injury of the disease to the eye or eyes of the 
aa. = 

The plaintiff contended that these statutory provisions imposed 
liability upon the defendant without regard to the question of his 
negligence. In other words, it was contended that the defendant’s 
duty was absolute. The defendant urged the interpretation that his 
duty was not absolute but relative, and that neither the letter nor the 
spirit of the statute authorized a civil action for damages resulting 
from an effort to obey the law. The supreme court took the view 
that the duty enjoined was not absolute, saying: 

The statutes contemplate diverse contingencies. As we construe them, some 
of the provisions impose duties in cases of childbirth in the maternity ward of a 
hospital; others impose duties when the birth occurs elsewhere. It would seem 
that the latter class of cases is within the purview of section 7182. * * * The 
duty of trying to comply with the statutes may be absolute; but this is not 
equivalent to saying that the statute imposes upon a physician the absolute and 
unqualified duty of seeing that the solution contains exactly 1 per cent of silver 
nitrate. In practical effect the duty, if held to be absolute in this sense, would 
require of the physician the necessity in every case of preparing his own solution 
or of analyzing that which should be procured from the most competent and 
reputable sources. This, evidently, is not the object of the law. 

The unlawful act denounced in section 7182 is the delinquency of the physi- 
cian or midwife; but in section 7185 a duty is prescribed not only for them but 
for other persons in attendance upon childbirth in a maternity home or hospital. 
By section 7186 any physician, nurse, or other person attendant upon or assisting 
at the birth of an infant who violates the provisions of article 14 shall be deemed 
guilty of a misdemeanor and may be subject to a suit for damages. In the last 
two sections the prescribed duty is required indiscriminately of the physician, 
the nurse, and others. But the duty is no more absolute here than under section 
7182, the word “absolute” signifying certainty in administering the precise 
solution prescribed by the State board of health. If the prescribed duty is not 
absolute in its terms, liability in damages will not necessarily be inferred from 
failure to instill the prescribed solution, where an effort is made in good faith 
to comply with the statutes. * * * 

The plaintiff also alleged negligence on the part of the defendant. 
The court, however, after reviewing the evidence, stated that “ as the 
hospital undertook to furnish a nurse for the mother, and medicines, 
appliances, and instruments, there is no evidence which discloses such 
culpability or malpractice on the part of the defendant as should 
subject him to liability in damages.” 

A judgment of nonsuit, entered by the trial court, was affirmed. 

Claims of county superintendent of public health in connection with 
alleged smallpox emergency denied.—(Oklahoma Supreme Court; 
Eckles v. Board of County Comrs. of Hughes County, 239 P. 567; de- 
cided September 15, 1925.) The plaintiff, a county superintendent 
of public health, brought action against the board of county com- 
missioners to recover for services and expenses in connection with 
the treatment of smallpox cases, inspections and quarantine, ete. 
The plaintiff stated that at the time the services were rendered there 
was a dangerous epidemic of smallpox in the county and that an 
emergency existed. He contended that section 8680 of the Compiled 
Statutes, 1921, provided for the work he did and the expenses in- 
curred. The defendant denied the existence of a dangerous epidemic 
and that an emergency existed, and stated that the amounts appro- 
priated for health work for each of the fiscal years in which the 
claims were made were exhausted before the claims were made and 
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that the said claims were therefore illegal and void. The plaintiff 
admitted that the board of county commissioners had taken no action, 
by resolution or otherwise, to cooperate with him in the alleged emer- 
gency. The judgment of the lower court was for the defendant, which 
judgment was affirmed by the supreme court. Regarding the con- 
struction to be placed upon the provisions of the above-mentioned 
section 8680, the supreme court stated as follows: 


It will be observed that, whatever the emergency on account of the dangerous 
epidemic, the county superintendent of public health and board of county com- 
missioners are required to act tegether in formulating such “ provisions, rules, 
and regulations” as may be necessary to prevent the spread of such epidemic, 
and they are given full power to compel submission to their rules and regulations 
to stamp out or prevent the spread of such epidemic. The evidence in this case 
does not show any concert of action on the part of the health official and the 
county commissioners. Whatever rules and regulations were made were done 
by the superintendent of health, and the county commissioners passed no resolu- 
tion and took no action in the matter. Then this section in providing for pay- 
ment of actual and necessary expenses required that they must be such as are 
contracted for in discharge of the health official’s duties in the emergency. The 
evidence must show a contractual relation between the parties, there must be 
rules and regulations agreed upon in fixing the duties of the health officer, and 
there must be a promise to pay for services and expenses incurred. The evidence 
fails to show any compliance with the statute in these respects. But we can 
not see anything mandatory in these provisions of the statute even in case of an 
emergency. It is discretionary with the county commissioners as to whether 
they take any action or not, even if a dangerous epidemic does exist. If they do 
act and, with the superintendent of health, make rules and regulations to meet 
the danger, even then they could not contract for expenses beyond the resources 
of the county and the constitutional limitations of indebtedness. If within such 
limits the contract would be legal; oherwise, illegal and void. 

The plaintiff also contended that his claims came under the head of 
involuntary indebtedness. Regarding this contention, the court said: 

We can not see any application of this rule or of these cases to the case at bar 
or the point in question. In the first place, the county superintendent of public 
health is not a constitutional officer. The board of health is provided for by the 
constitution (art. 5, sec. 39), but not county superintendents oft bealth. In the 
second place, the duties of the county health officer are defined by statute, and 
the fees are fixed and limited by statute according to the population of the 
respective counties. (Sec. 8680, supra.) In the third place, any other compen- 
sation is for emergency work in suppressing dangerous epidemics, and this is by 
contract and not by involuntary responsibility or liability. 

County-tax levy for tuberculosis fund upheld—(Oklahoma Su- 
preme Court; Simmons Vv. Stuckey, County Treasurer, et al., 241 
P. 124; decided October 27, 1925.) In an action in which it was 
alleged that certain items of tax included in a county-tax levy were 
illegal and erroneous, one of the items in dispute was that of 0.09 
mill for a tuberculosis fund. The court held this item to be fully 
authorized by the legislature under the provisions of section 8970 
of the Compiled Oklahoma Statutes, 1921. 

Conviction for violation of smallpox quarantine affirmed.— 
(Washington Supreme Court; City of Seattle v. Cottin, 258 P. 520; 
decided August 9, 1927.) An ordinance of the city of Seattle pro- 
vided in part as foliows: 

Sec. 8. It shall be unlawful for any person to visit a person sick with 
* * * smallpox * * * and afterwards appear upon the streets, alleys. 
or other public places in the city of Seattle, or go into any house, building, or 
other place in said city where they would be likely to aid in spreading said dis- 
ease until they shall procure from the health officer of the city of Seattle a cer- 
tificate that they are free from danger of communicating the disease to which 
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they have been exposed: Provided, however, That this section shall not apply 
to physicians, quarantine inspectors, or the health officer when in the exercise 
of their duties as such physician or officers. 

Sec. 14. It shall be unlawful for any person to violate or refuse to obey any 
lawful order or regulation of the board of health, the health officer, or any 
quarantine officer made within the powers conferred by the charter or ordi- 
nances of the city of Seattle upon the officer making such order, or to in any 
manner obstruct or interfere with the board of health, health officer, or any 
appointee of the board of health in the performance of duties imposed by the 
charter or ordinances of the city of Seattle. 

A regulation of the State board of hea!th relating to smallpox pro- 
vided as follows: 

(e) Persons not living on the premises who are susceptible (not vaccinated 
nor having had previous infection), and who have been exposed, shall be 
isolated or kept under the observation of the health officer or physician for a 
period of 18 days. Exposed immunized persons are exempt from isolation if 
successfully vaccinated within seven years or if they have had the disease. 
Submission to vaccination exempts the individual from isolation. 

The defendant, a drugless healer having a certificate to practice 
mechanotherapy, visited, in his professional capacity, a person in 
Seattle infected with smallpox. The chief quarantine officer of the 
city requested the defendant to submit to vaccination or go into 
quarantine. The defendant at first agreed to go into quarantine, 
but afterwards refused to remain in quarantine and left the city for 
about 18 days. Ina prosecution for an alleged violation of the city 
ordinance it was admitted that at the time of being exposed to small- 
pox the defendant had not been vaccinated for a period of 15 or 20 
years and had had no previous infection from smallpox. The de- 
fendant contended that he was entitled to be included within the class 
known as physicians and within the exception under section 8 of the 
ordinance. In affirming the conviction of the defendant, the supreme 
court declared that it was unnecessary to pass on the defendant’s 
contention and disposed of the case in the following language: 

In so far as the ordinance of Seattle exempts physicians of any kind or 
school, it must yield to the superior authority of the State board of health 
which has adopted the rule (subdivision [e], section 25) above quoted. Under 
those provisions no one is exempted except exposed immunized persons, those 
who have been successfully vaccinated within seven vears, or those who sub- 
mit to vaccination, under none of which classes can appellant claim exemption. 

We consider further discussion of the questions raised in this case un- 
necessary. 

Confectioners, Manufacturing. (Sce Food.) 
Contagious Diseases. (See Communicable diseases.) 
Cream. (See Milk.) 

Cross Connections. (See Water supplies. ) 

Cushions. (See Bedding. 

Dead Animals. (See Animals.) 

Deaths. (See Vital statistics.) 

Defectives, Mental. (See Sexual sterilization.) 
Diseases. (See Communicable diseases; Occupational diseases. ) 
District, Tuberculosis Hospital. (See Hospitals.) 
Districts, Sanitary. (See Sanitary districts.) 
Districts, Sanitation. (See Sanitation districts.) 
Districts, Sewer. (See Sewer districts. ) 
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Districts, Water. (See Water districts.) 
Divorce. (See Venereal diseases. ) 
Drinks. 

Revocation of license for manufacture and bottling of soft drinks 
upheld.—(Maine Supreme Judicial Court; Appeal of Bornstein, 140 
A. 194; decided January 26, 1928.) Chapter 155, Laws of 1925 
provided for the licensing, by the commissioner of agriculture, 0 
any person, firm, or corporation manufacturing or bottling for sale 
at wholesale any drink product or other nonalcoholic beverage within 
the State, and also empowered the commissioner to revoke or sus- 
pend any license whenever any provisions of the act had been vio- 
lated. The act also provided that “ Whenever artificial colors or 
flavors are used in the manufacture of drink products or other non- 
alcoholic beverages, the bottle or other container shall be distinctly 
labeled or crowned ‘Artificially colored and flavored.’” ‘The appel- 
lant had been licensed under the act, and after notice and hearing 
the commissioner revoked such license on the ground that the ap- 
pellant had bottled a beverage containing artificial color in bottles 
or containers not labeled or crowned “Artificially colored and 
flavored.” On appeal before the supreme court it was urged that 
there was a violation of the appellant’s constitutional guaranties in 
that he was deprived of a property right without due process of 
law, but the court in upholding the revocation said: 

The constitutional questions argued are not open to the appellant in this 
proceeding. The single issue here is revocation of the license granted by the 
commissioner. In accepting the license and acting under it, the appellant 
consented to all conditions imposed thereby. He took it subject to such con- 
ditions as the legislature had seen fit to impose. Such license is in no sense a 
contract or property, immunity, or privilege. (State 7. Cote, 122 Me. 450, 120 
A. 5388; Burgess v. Brockton, 235 Mass. 95, 126 N. E. 456; Com. v. Kinsley, 
133 Mass. 578; 17 R. C. L. 554.) The requirements of the act as to labeling or 
crowning bottles and containers must be read into the license as a condition 
to which the appellant consented. (State v. Cote, supra.) If the validity of 
the act in its branding requirements is to be tested, it must be in another and 
different proceeding. 

Provisions of New York City sanitary code relating to sweetening 
of nonalcoholic carbonated drinks held void.—(New York Supreme 
Court, Appellate Division; People, on Complaint of Holborow, v. 
Jacobowitz, 229 N. Y. S. 369; decided June 8, 1928.) The defend- 
ant was convicted of violating section 139-b of the sanitary code of 
the city of New York. Said section provided in part: 

Nonalcoholic carbonated drink or beverage as herein defined shall be deemed 
to be adulterated: (1) If when sweetened it contain less than 7 per cent by 
weight of sugar (sucrose) in the finished product, except dry ginger ale, wh'ch 
shall contain not less than 5 per cent of sugar (sucrose). (2) If it contain 
more than 0.004 per cent by weight of saccharin or other synthetic sweetening 
agent in the finished product. 

The defendant had admittedly offered for sale certain nonalcoholic 
carbonated drinks sweetened with sugar, but containing a little less 
than 7 per cent by weight of sugar. There was no evidence that it 
contained any saccharin whatever, and it appeared affirmatively 
that the drink was not made either harmful or unpalatable by the 
failure to use the full requirement of 7 per cent by weight of sugar. 
The above-quoted provisions were attacked as being arbitrary and an 
unreasonable attempt to exercise the police power, and therefore 
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unconstitutional and void. In a prior decision the court had said 
that, while the board of health could regulate the use of saccharin, 
both as to reasonable amount and as to branding, it could not pro- 
hibit the use thereof. The court pointed out that the present regu- 
lation was shrewdly designed to require the introduction of so much 
sugar that it would be impossible to add saccharin without causing 
the beverage to be unpalatably oversweetened, and correlatively a 
maximum content of saccharin alone was prescribed, insufficient to 
sweeten palatably. In deciding against the regulation the court 
stated: 


The department has thus accomplished deliberately by indirection what it 
has been forbidden to do, and has practically made it impossible to-use saccharin 
in carbonated beverages. Under the guise of regulation, there has been factual 
prohibition. There is no question here of the deception of the public. There 
are specific provisions in the sanitary code requiring statement upon the label 
when saccharin is used. The validity of these provisions is not here questioned, 
and their transgression is not here involved. The only issue here is whether 
there is justification for compelling a manufacturer of carbonated beverages 
to introduce at least 7 per cent of sugar into his product, if he uses any sugar 
at all. There is no consideration of health, safety, or public interest suggested 
to give such justification. 

Statutory provisions concerning sale of nonalcoholic beverages 
manufactured in other States held invalid—(Wisconsin Supreme 
Court; Fitger Co. et al. v. Kremer, Dairy and Food Commissioner, 
296 N. W. 310; decided June 24, 1929.) Subsection 9 of section 98.12 
of the Wisconsin Statutes, 1927, provided as follows: 


No soft drink or other nonalcoholic beverage, except apple cider, not manu- 
factured in this State shall be sold or offered for sale within the State unless the 
same is first inspected and registered with the dairy and food commissioner. 
Such inspection of one sample of each such soft drink or nonalcoholic beverage 
and registration shall be made annually, and an inspection fee of $25 for each 
such soft drink or other nonalcoholic beverage having a distingu shing flavor or 
name shall be paid by the manufacturer to the dairy and food comm/‘ssioner 
for each inspection. The provisions of this subsection shall not apply to soft 
drinks or other nonalcoholic beverages manufactured in States where no inspec- 
tion or license for their sale is required. 

An action was brought against the State dairy and food commis- 
sioner by a Minnesota corporation and a Wisconsin corporation to 
have the said subsection declared void and to restrain the said com- 
missioner from attempting to enforce the subsection in question. 
The supreme court decided that the statute was invalid because it 
(a) discriminated against the products and industries of some of the 
States in favor of the products and industries of other States, (/) 
denied to the States discriminated against the privileges and im- 
munities of citizens of the several States, and (¢) imposed an unjusti- 
fiable burden upon interstate commerce. 

ryy ° . a . . . 

The following is quoted from the court’s opinion : 

* * * This provis’on of the statutes indicates upon its face that it was 
not enacted for the bona fide purpose of insuring pure and unadulterated prod- 
ucts to the people of this State. It does not apply to products coming from 
those States where no inspection or license for their sale is required. While 
the products from those States are immune from inspection, products coming 
from other States making some effort to insure pure and unadulterated beverages 
are subject to the burden imposed by this law upon their attempted sale in this 
State. If discrimination were to be indulged, it would seem that a bona fide 
effort to promote the heath of the people of this State would prompt a dis- 
crimination in favor rather than against products coming from those States 
regulating their manufacture, But this statute exempts from its burdens the 
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products coming from those States where no superv:sion is exercised and no 
effort is made to insure their purity. Plainly the law is not an attempt to 


promote the health of the people of this State. 
* * * The law reveals no legitimate exercise of the police power of the 


State. It can not be sustained. 

Concerning the striking out of the exemption provision only, on 
the theory that it was an independent and separable provision, the 
court said: 

* * * But the history of the passage of the act leaves no room for such 
a conclusion. As originally introduced it did not contain the exemption pro- 


vision. That came in as an amendment to the original bill, and the court can 
not say that it was not an inducement to the passage of the law. 


Drugs. (See Habit-forming drugs.) 

Dysentery. (See Water supplies. ) 

Epidemics. (See Communicable diseases. ) 
Epilepsy. (See Marriages.) 

Excreta Disposal. (See also Sewage disposal.) 

Property owner personally liable for installation of sanitary toilet 
by city —(Alabama Supreme Court; Town of Leeds v. Cason, 116 So. 
519; decided April 14, 1928.) In an action by a municipality to 
recover the cost of installing a sanitary toilet on private property, 
upon failure of the owner to install same, as provided by an ordinance 
adopted pursuant to law, the court held that, although the city had 
failed to comply with the statutory provisions necessary to the en- 
forcement of a lien on the property, there was a personal liability 
on the owner for the expense and that a contract action could be 
maintained. 

Recovery denied licensed scavenger for cleaning of privy vaults.— 
(Minnesota Supreme Court; Meinke v. Jannette, 216 N. W. 534; 
decided November 25, 1927.) The plaintiff, a licensed scavenger, 
brought an action to recover a certain amount for cleaning several 
privy vaults owned by defendant. The plaintiff had no agreement 
with the defendant for said cleaning, and the defendant did not con- 
sent to the doing of the work. Also no notice in writing to clean the 
vaults had been given to the defendant by the city health department 
as provided by city ordinance. The supreme court, in deciding 
against the plaintiff, held that the said written notice was essential. 


Food. (See also Abattoirs; Milk; Shellfish.) 


License tax on nonresidents held unconstitutional.—(United States 
District Court, W. D. Missouri, W. D.; Campbell Baking Co. v. 
City of Harrisonville, Mo., et al., 19 F. (2d) 159; decided January 4, 
1927.) The city of Harrisonville, Mo., passed an ordinance which 
required all persons, firms, or corporations residing outside of the 
city and keeping no place of business therein to take out a license. 
The court, in a suit brought by a nonresident bakery corporation, 
held the said ordinance to be unconstitutional because discriminatory. 

Ordinance reguiating sale of uncooked or uncured meats held 
valid.— (California First District Court of Appeal, Division 1; 
Ex parte Lowenthal, 267 P. 886; decided May 25, 1928.) An ordi- 
nance of the city of Fresno made it unlawful for any person to sell 
or offer for sale any uncured or uncooked meats, or to remove the 
same from any established place of business in the city, or to keep 
open for business any place where such meats were sold or offered for 
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sale between the hours of 7 o’clock p. m. and 7 o’clock a. m. of the 
following day or on any Sunday. In a habeas corpus proceeding by 
a person charged with the violation of the said ordinance, it was con- 
tended that the ordinance was invalid and void for the reason that it 
was in conflict with the State meat inspection law, and therefore con- 
travened a provision of the State constitution. Regarding this con- 
tention the court of appeal said: 


* %* ¥* The ordinance here attacked does not in any manner attempt to 
prohibit or restrict the sale of meat that has been inspected according to the 
provisions of the State law, nor does it impose any additional burdens or require- 
ments concerning such meats. The portion of the ordinance objected to regulat- 
ing the hours of sale of meats is in no manner contrary to or inconsistent with 
the provisions of the State law. The conduct of a meat market has always been 
the subject of regulation under the police power of the State or any munici- 
pality. * * * Any county or city may make and enforce within its limits all 
such local, police, sanitary, or other regulations as are not in conflict with 
general laws. * * * The ordinance under consideration is one designed to 
protect the public health, and the determination by the legislative body that the 
regulation is essential will not be disturbed by the courts. * * * Its mani- 
fest object is to prevent the sale of unfit or tainted meat at a time when those 
employed to safeguard the people are not on duty. The State law does not 
attempt to regulate the hours of sale of uncooked meats, but merely deals with 
the subject of the slaughtering of animals. The ordinance in question in no 
manner trespasses upon the provisions of the State law, nor is it inconsistent 
therewith. * * * 


It was further contended that the ordinance was invalid and void 
for the reason that the regulation sought to be imposed was unrea- 
sonable and discriminatory in that it selected one kind of meat 
products to the exclusion of others. As to this the court stated as 
follows: 


* * * There is a wide distinction between the sale of uncooked and other 
meat products. Fresh and uncooked meats are easily infected, and it requires 
constant supervision to insure their wholesomeness, or abuses will arise which 
may seriously impair the health of the public. The exclusion of other meats 
or foodstuffs from the operation of the ordinance therefore does not affect any 
right of petitioner under the organic law, for it is a proper exercise of the police 
power of the city. 


Ordinance regulating sale of meat held valid in part and invalid in 
part.—(California First District Court of Appeal; Division 1; Ex 
parte Hennessy, 273 P. 826; decided December 26, 1928.) Ordinance 
6157, new series, of the city and county of San Francisco provided 
in section 1 as follows: 


It shall be unlawful for any person, firm, partnership, association, or corpora- 
tion, within the city and county of San Francisco, to sell or offer for sale any, 
uncured or uncooked meats from any established place of business in the city 
and county of San Francisco for the purpose of sale and delivery to dealers or 
consumers or for the purpose of any delivery, or to keep open for business any 
place of business where any uncured or uncooked meats are sold or offered for 
sale, or permit such place to be kept open for business, or to receive at such 
place of business, any uncured or uncooked meats, except | etween the hours of 
7 o'clock a. m. and 6 o’clock p. m., on days other than Sunday, New Year’s Day, 
Washington's Birthday, Decoration Day, and Christmas Day, or to sell or offer 
for sale within the city and county of San Francisco any uncured or uncooked 
meats except at and from an established and fixed place of business at which 
said meats are regularly inspected by State and municipal inspectors: Provided, 
however, That in case of a holiday falling on Saturday, the place of business 
hereinabove defined may be kept open between the hours of 7 o’clock a. m. and 
12 o’clock noon. 

And provided further, That any place of business where strictly kosher meats 
are sold or offered for sale may be kept open on Saturdays from sundown until 
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10 o’clock p. m., and on Sundays from 7 o’clock until noon: And be it further 
provided, That all emergency cases be left to the discretion of the health officer 
of the city and county of San Francisco. 


In a habeas corpus proceeding to obtain the release from custody 
of a person charged with violating the said ordinance by selling and 
offering for sale at his butcher shop uncured and uncooked meats 
between 7 and 8 p. m. on a certain Saturday, the appellate court held 
void, as the granting of a privilege to one class from which another 
was arbitrarily excluded, the proviso in the ordinance permitting 
places where strictly kosher meats were sold to keep open on Satur- 
day evening and Sunday morning. The remaining portion of the 
ordinance, however, the court held to be a valid exercise of the police 
power. In passing on the ordinance the court said: 


It is contended on behalf of the prisoner that the ordinance is unconstitutional 
and void for the reason that the proviso therein “that any place of business 
where strictly kosher meats are sold or offered for sale may be kept open on Sat- 
urdays from sundown until 10 o’clock p. m. and on Sundays from 7 o’clock a. m. 
until 12 noon” creates as against those who do not sell or offer for sale kosher 
meats at their places of business (his shop being of that class) an arbitrary and 
unreasonable discrimination. 

* * * * * * * 

* * * The purpose of such ordinances as the one in question is the pro- 
tection of public health, and the provision thereof regulating the hours of busi- 
ness of shops and markets where the products sold are subject to inspection by 
public authority is to prevent evasion of the law during the hours when such 
inspectors are not on duty. An ordinance of this character will be upheld as a 
valid exercise of the police power if its requirements are not unreasonable and 
its provisions do not discriminate in favor of or against particular persons or 
classes of persons as to whom no reasonable basis of discrimination exists. 

The first objection does not obtain here, but the ordinance by the exception 
noted above does discriminate between meat called “ kosher *’—that is, the flesh 
of animals killed according to the Hebrew ritual—and the flesh of animals not 
so killed. * * * 

As stated, the ordinance divides butcher shops into two classes, viz, those 
where “ strictly kosher meats are sold or offered for sale” (this classification by 
implication including shops w[h]ere both kosher and other meats are sold), and 
those where only meats other than kosher are sold or offered for sale. Those 
forming the first class are permitted to do business on Saturday nights and 
Sundays, while to the second class this privilege is denied, notwithstanding that 
no material difference in the quality of the meats or the conditions under which 
the same are prepared or distributed is claimed to exist. 

* * * * * * * 

In the present case the facts shown furnish no reasonable basis for the classi- 
fication attempted to be made, and the result is the granting of a privilege to one 
class from which the other is arbitrarily excluded. The invalidity of the excep- 
tion, however, does not necessarily affect the validity of the remaining portion 
of the ordinance. The supervisors had the power to adopt as a police measure 
an ordinance closing meat markets on Sunday and after nightfall on Saturday. 
Aside from the exception the ordinance is complete, is not unreasonable, and 
applies without discrimination to all shops where uncured or uncooked meats 
are sold. * * * The evident object of the board was to regulate for inspee- 
tion purposes the hours during which the business of selling uncured and un- 
cooked meats might be carried on, which object is accomplished without the 
invalid exception. The latter was not so intimately or inherently connected 
with the general provisions of the act nor did it enter so entirely into its scope 
and design as to indicate the intention that the general provisions should not be 
effective or would not have been adopted without it. Under such circumstances, 
though the exception be treated as a nullity, the balance of the act, under which 
the prisoner is held in custody, is not affected. * * * 


Meat ordinance construed.—(Colorado Supreme Court; Burtis ». 
City of Montrose, 247 P. 186; decided May 10, 1926.) A city ordi- 
nance prohibited any person from selling, or keeping, or offering for 








32 COURT DECISIONS RELATING TO PUBLIC HEALTH, 1926-1929 


sale, any meat not inspected by the city inspector, unless the meat 
bore the meat inspection brand or mark of the United States Depart- 
ment of Agriculture. The ordinance also fixed the charges for in- 
spection. The supreme court held that, where the meat handled 
by a person had been inspected and marked by the Federal Govern- 
ment, such person was expressly exempted from the payment of any 
inspection fee provided by the ordinance. 

Ordinance licensing and regulating business of manufacturing con- 
fectioners upheld.—(Illinois Supreme Court; Crackerjack Co. et al. 
v. City of Chicago, 161 N. E. 479; decided April 21, 1928.) An ordi- 
nance of the city of Chicago required a license for the conduct of the 
business of a manufacturing confectioner, required inspection of the 
premises of a proposed licensee by the commissioner of health, pro- 
vided a graded license fee based on the floor area devoted to manu- 
facturing and storage purposes, and set forth sanitary requirements 
governing such establishments. The plaintiffs, manufacturing con- 
fectioners, sought to enjoin the enforcement of the said ordinance, 
charging that the business of a manufacturing confectioner was not a 
business requiring regulation for the sake of the public health and 
that said ordinance was invalid, unconstitutional, and void. They 
contended that the city did not have the power to regulate or license 
their business. The city contended that it had authority to license 
the business of plaintiffs as an incident to regulation, and that such 
business, if not properly safeguarded, was one tending to injure the 
public health by the use of deleterious ingredients in the manufac- 
ture of confectionery and by uncleanly environment. A State stat- 
ute gave cities the power to pass and enforce all necessary police 
ordinances and to do all acts and make all regulations which might 
be necessary or expedient for the promotion of health or the suppres- 
sion of disease. Other clauses of said law designated certain articles 
of food “ and other provisions ” as subjects of regulation and inspec- 
tion by cities. The supreme court affirmed a decree in favor of the 
city, holding that the ordinance in question was “a valid police regu- 
lation and within the competence of the city to enact.” 

Certain product held not within act relating to butter substitutes.— 
Illinois Appellate Court, First District; People v. Waskow Butter 
ompany, 239 Ill. App. 604; decided March 2, 1926.) An Illinois 

law prohibited the coloring of “any substance designed as a sub- 
stitute for butter, whereby such substitute * * * shall be made 
to resemble butter, the product of the dairy.” The article under 
consideration in this case was made from coconut and peanut oils, 
salt, and harmless yellow coloring matter, and was not injurious to 
health. It was sold in 1-pound, triangular paper packages, and was 
labeled as being a nut product prepared for cooking and baking and 
as containing coloring matter. It was distinguishable from butter at 
a distance of about 10 feet, and was not suitable for table use, and 
had a different odor and taste from butter. The court held that the 
act was not applicable to the product in question, stating as follows 


in the opinion : 


A reasonable construction of the words of the Illinois act, “any substance 
designed as a substitute for butter,” means a substance designed as a substitute 
for butter in all the usual and customary uses of butter. The act could not rea- 
sonably apply to a substance which can not be used for the largest and most 


usual use of butter—namely, as a spread on bread. A reasonable construction 
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must take into account butter’s major use and not alone its use for cooking. 
We construe the language of the statute as nonapplicable to the nut product 
in question. 

* * * * * * * 


The evidence before us shows that the nut product contains no dairy products 
and there is no pretense in any of the advertising that it does. It is represented 
only as a cooking compound, and it is not advertised as butter or as a substitute 
for butter, and the word “ butter ” is not used in the advertising. It is conceded 
by the plaintiff that the product was not designed to deceive or to be sold as 
butter or for butter. As no element of deception is alleged, proven, or claimed, 
we hold that the prohibition of this article is not within the intent of the act. 

License ordinance held invalid because discriminatory.— (Kansas 
Supreme Court, Ex parte Irish, 250 P. 1056; decided December 11, 
1926.) An ordinance of the city of Holton imposed a license fee of 
$150 per year on each person, firm, or corporation, not a resident of 
the city, who sold any bread or bakery products in the city. This 
ordinance was upheld by the supreme court in a decision rendered 
May 8, 1926, but on December 11, 1926, on a rehearing, the court 
declared the ordinance to be invalid, because violative of ‘the Federal 
Constitution in that it discriminated between residents of the city 
and nonresidents. 

Power of State board of health regarding markets.—(Louisiana 
Supreme Court; State ex rel. Saint, Atty. Gen., et al. v. Mayor and 
Commission Council of New Orleans, 118 So. 30; decided July 2, 
1928.) A suit was instituted by the se ag: general and the presi- 
dent of the State board of health praying for a writ of mandamus 
commanding the commission council of the city of New Orleans to 
provide properly equipped and constructed sanitary markets in lieu 
of the 16 markets then owned and operated by the city. The judg- 
ment of the trial court directed the mayor and commission council 
to construct and properly equip sanitary public markets to take the 
place of certain enumerated markets. On appeal the supreme court 
reversed the judgment of the lower court and denied the application 
for mandamus. ‘The conclusions reached by the appellate court are 
set forth in its opinion, as follows: 

The law provides ample means, other than by mandamus, for correcting and 
preventing a recurrence of the conditions complained of by the relators. An 
injunction restraining the commission council from operating unsafe or unsani- 
tary markets is an expeditious, effective, and proper procedure. It is a well- 
recognized rule that mandamus will not lie if there be other adequate legal 

remedy open to relators for the enforcement of his demands. * * * 

: In this case the respondent might well admit that the State board of health, 
under the constitution of 1921 (art. 6, sec. 11) and the jurisprudence of thfis 
-State, has plenary power to enforce sanitary regulations in publicly operated 
city markets without injury to its cause, for the power of the board to regulate 
the use of the city markets does not include the power to control the discretion 
of the commission council to repair, or to discontinue the use of, or to demolish 
and rebuild, its markets. * * * 

It seems clear to us that, while the State board of health has the power to 
restrain, by injunction, the use of any market, whether publicly or privately 
owned and operated, until its sanitary code is complied with, it has no power to 
control by mandamus, the discretion of the commission council with respect to 
its disposition of municipally owned property. * * * 

Fees for inspection of places selling fresh meats upheld.—(Louisi- 
ana Supreme Court; Oubre et al. v. City of Prenaldacecsilie, 120 So. 
30; decided November 26, 1928.) An ordinance of the city of Donald- 
sonville required an inspection at regular periods of all places where 
fresh meats were sold, and fixed an annual inspection fee of $120 to be 











34 COURT DECISIONS RELATING TO PUBLIC HEALTH, 1926-1929 


paid by each of the places. The plaintiffs, seven butchers doing busi- 
ness in the city, sought to restrain the enforcement of the said 
ordinance. 

They contended that, even though the city could make the inspec- 
tion, it could charge no inspection fee in the absence of express legis- 
lative authority. In answering this the supreme court said that “ the 
right to make the inspection carries with 1t by necessary implication 
the right to charge the cost of such inspection to the business in-. 
spected.” 

The contention most seriously urged, however, was that the fee 
charged was excessive and, therefore, a mere pretext for the raising 
of general revenue under the guise of inspection fees. The court 
stated that this involved “only a question of fact, to wit, whether 
said charges grossly exceed the cost of inspection.” The holding was 
that they did not, it being pointed out that “ the evidence shows that 
the cost of inspection would be in excess of the amount collected as 
inspection fees, if it were not that the city council had, in the interest 
of economy, combined the duties of two offices [chief of police and 
market inspector| and thus reduced the cost of inspection.” 

City meat inspection ordinance held valid—(Maryland Court of 
Appeals; Mayor and City Council of Baltimore et al. v. Bloecher and 
Schaff (Inc.) et al., 182 A. 160; decided January 14, 1926.) Ordi- 
nance No. 431, adopted on June 25, 1925, by the city of Baltimore 
and regulating the slaughtering, etc., of animals for human food, was 
attacked on the ground that it infringed constitutional provisions, 
but the court held the ordinance to be a valid and constitutional 
exercise of legislative power by the mayor and city council of Balti- 
more. 

Damages allowed for illness resulting from sight of dead cock- 
roaches in pie being eaten—(New York Supreme Court, Appellate 
Division; Carroll v. New York Pie Baking Co., 213 N. Y. S. 5538; 
decided January 22, 1926.) The plaintiff, while eating a piece of pie 
cut from a pie made by the defendant, discovered that several crushed 
cockroaches were embedded in the bottom crust of the pie. The 
sight of them made her ill and action was brought to recover damages 
on account of the illness. A judgment for plaintiff, entered on the 
verdict of a jury, was affirmed by the court. 

Ordinance forbidding retail sale in certain area of fresh meat or 
sea food except in city market held valid—(North Carolina Su- 
preme Court; Angelo et al. v. City of Winston-Salem et al., 136 S. E. 
489; decided January 26, 1927.) The charter of the city of Win- 
ston-Salem provided: 

The board of aldermen shall have the power to enact ordinances in such form 
as they may deem advisable, as follows: * * * ‘To establish, regulate, and 
control the markets or market buildings; to fix the location of any market 
building, prescribe the time and manner and place within the city wherein 
marketable articles, such as meats, perishable vegetables, fish, game, and all 
other kinds of perishable food or diet shall be bought or sold. 

An ordinance of the city, adopted June 18, 1926, made it unlawful 
from and after December 1, 1926, to sell at retail fresh meats or sea 
foods at any place within a defined area of the city except in the 
city market. The area involved extended approximately four-fifths 
of a mile from the city market in every direction and contained 2.1 
square miles. The whole area of the city was 12.33 square miles. 
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The city market was a new building with all modern sanitary equip- 
ment and was located as nearly in the center of the city as it was 

ossible for it to be. The rentals for spaces in the market were fixed 

y the board of aldermen at fair and reasonable rates and _ efficient 
management was provided. The market was not operated by the 
city for revenue.or profit but for the purpose of protecting the health 
and promoting the | pipes welfare of the city, and, assuming the 
market operated at full capacity, there would still be a deficit to be 
met out of the general funds of the city. The plaintiffs were 21 
market owners handling fresh meat and sea food in the area specified 
in the ordinance, and they asked that the defendants be permanently 
restrained from putting into effect the said ordinance. The lower 
court refused to grant a permanent restraining order and its judg- 
ment was affirmed by the supreme court. The following are extracts 
from the latter court’s opinion: 

A market house has always been held in this State to be a necessary expense 
for a municipality. * * * 

Whatever we may think of the hardship involved, the ordinance is a valid 
exercise of police powers vested in the board of aldermen of Winston-Salem 
under the.decisions of this court. * * * 

It was a hardship on plaintiffs, but the law in this State and the great weight 
of authorities in the Nation, under the facts and circumstances of this case, 
are against the contention of plaintiffs. It is to be noted that the ordinance 
was passed on June 18, 1926, and went into effect December 1, 1926. The 
board of aldermen, realizing the hardship on plaintiffs, gave them time to close 
out their businesses as dealers in fresh meat and sea food, so that, if they de- 
sired, they could rent places in the city market and sell fresh meat and sea 
food or rent places for their businesses outside the four-fifths of a mile area 
from the city market. We have taken time to consider thoroughly a so far- 
reaching and important matter affecting the rights of plaintiffs. 

From a careful review of the decisions of this State, the United States 
decisions, and those of other States, and from the facts and circumstances of 
this case, the forum of plaintiffs was with the governing body of Winston- 
Salem—the power was given them by legislative enactment. 


, 


Ewaction by city of fee for inspection of animals in slaughtering 
establishments not receiving free Federal inspection upheld —(Ohio 
Supreme Court; City of Dayton et al. v. Jacobs, 165 N. E. 844; 
decided February 6, 1929; on rehearing April 17, 1929.) The divi- 
sion of health of the city of Dayton, acting under a city ordinance, 
assessed certain fees for the inspection of animals slaughtered in 
establishments which were not entitled to and did not receive free 
inspection service from the Federal Government. Those slaughtering 
establishments which were entitled to and did receive free Federal 
inspection did not receive inspection service from the municipality 
and were not assessed inspection fees by the city. An action was 
brought by one who was required to pay inspection fees to the city, 
it being claimed that the exaction of a fee from those slaughtering 
establishments which did not receive free Federal inspection was a 
discrimination against such establishments. The supreme court, in 
interpreting the provisions of the meat-inspection ordinance, held 
that the division of health was not authorized by the ordinance to 
inspect meat that had been inspected and approved by the Federal 
Government or by some other authority whose standard of inspec- 
tion and wholesomeness was equal to that provided by the ordinance. 
The court also held that the city could exact a fee for the inspection 
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service rendered to those slaughtering establishments which were not 
entitled to and did not receive free Federal inspection, it being stated 
that the fee was an incident of the police regulation of an occupation 
which, because of its effect upon and relation to the public health, 
required a reasonable inspection. Regarding this phase of the matter, 
the court said: 

* * * The inspection is a service to the person engaged in the occupation 
and a discharge of duty owing to the public by the municipality. But for the 
service, the fee, as such, could not be lawfully exacted; and since a reinspection 
of an animal and carcass inspected and approved by the Federal Government 
would be neither a service to the person engaged in the occupation requiring in- 
spection nor the performance of a duty to the public, the municipality could not 
lawfully impose such reinspection upon the establishments slaughtering and 
offering for sale Federal inspected and approved meat, and could not charge a 
fee, as such, for a service not rendered or intended to be rendered. 

* * * The right to such free inspection by the Federal Government is not 
foreclosed to the defendant in error and those similarly situated. The ad- 
vantage of the three establishments doing an interstate business over the de- 
fendant in error and those similarly situated is an advantage that inures to 
them by reason of the fact that they voluntarily bring themselves within the class 
entitled to receive such service from the Federal Government ; and the fee exacted 
of the defendant in error, and those similarly situated, is exacted, not as a tax or 
a penalty, but in payment for a service which they have not seen fit to qualify 
themselves to obtain from the Federal Government, and which the city, in the 
exercise of its police powers, has determined is necessary for the preservation 
of the public health as a prerequisite to the sale of their meat within the 
a - + * 

On rehearing, the supreme court, on motion of the defendant in 
error, remanded the cause to the court of appeals for the purpose of 
a hearing and determination by such court of the question whether 
or not the fees charged under the meat inspection ordinance were out 
of proportion to the expense of such inspection and, for that reason, 
unlawful. 

Provisions in ordinance regulating sale of bakery products held 
void. —(Texas Court of Civil Appeals; A-Loaf Baking Co. v. Pace, 
Mayor, et al., 19 S. W. (2d) 459; decided June 19, 1929.) Article 2 
of an ordinance of the city of Borger relating to the manufacture 
and sale of bakery products provided as follows: 

It shall be unlawful for any person, firm, or corporation, or employee thereof, 
to sell or offer for sale or cause to be sold any bread, rolls, cakes, or other 
bakery products within the city of Borger, Tex., without the same shall first be 
held unwrapped ready for inspection by the said health officer of the city of 
Borger, Tex., for at least one hour and thereafter to sell, or offer for sale, 
or cause to be sold any such bread, rolls, cakes, or other bakery products, with- 
out the same shall before being sold, or offered for sale, or caused to be sold, 
[be] securely wrapped and sealed in individual waxed-paper packages. * * * 

The plaintiff’s bakery was located in the city of Amarillo, and the 
plaintiff was forbidden by the defendants, the city of Borger and its 
officers, to sell in Borger the bakery products produced in Amarillo 
without unwrapping and holding them for inspection in Borger for 
one hour and then rewrapping each product in waxed paper before 
selling same. In a suit to enjoin the defendants from enforcing the 
ordinance, the plaintiff attacked the validity of same and especially 
of article 2. 

The court of civil appeals decided that article 2 was void because 
unreasonable. The court also declared that the penalty provision 
of the ordinance was void because of noncompliance with the city 
charter, which provided that “ No ordinance shall provide a greater 
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or less penalty than is prescribed for like offense by the law of the 
State of Texas.” Violation of the State law regulating the sale of 
bakery products was punishable by a fine of not less than $25 nor 
more than $200, but the penalty prescribed by the ordinance of the 
city of Borger was a fine of not less than $25 nor more than $100. 

Provisions of ordinance relative to sale of meat passed on.—(Wash- 
ington Supreme Court; Brown v. City of Seattle et al., 272 P. 517; 
decided December 10, 1928.) An ordinance of the city of Seattle 
contained the following provisions: 


Sec. 17. It shall be unlawful for any person to sell meat intended for human 
consumption within the city without first obtaining a permit so to do from the 
commissioner of health. Any person desiring such a permit shall first make 
written application therefor to the commissioner of health, setting forth therein 
the name of such person and the location, by street and number, of the shop or 
plant where such person desires to sell such meat. The commissioner of health 
shall thereupon cause such shop or plant, with all the fixtures and appliances 
connected therewith, or to be used therein, to be carefully inspected, and if said 
shop or plant fully complies with the rules and regulations as prescribed by 
ordinances of the city of Seattle relating to health and sanitation, the said com- 
missioner of health shall, if he be satisfied that the applicant be responsible and 
trustworthy, issue to said applicant, free of charge, a numbered permit in 
accordance therewith. 

Sec. 21. It shall be unlawful for any person within the city to sell any meat, 
poultry, or game, intended for human consumption therein, from any shop, or 
for any shop to keep open for business, or to permit any shop to keep open for 
business, or to receive at any shop, any such meat, poultry, or game, or for any 
restaurant to receive any such meat, poultry, or game on any day except between 
the hours of 7 o’clock a. m. and 6 o’clock p. m. 

The plaintiff, who conducted a retail meat business, instituted an 
action against the city and others, alleging that a considerable portion 
of his trade consisted of sales made after 6 o’clock in the afternoon, 
and that defendants were threatening to enforce against him the 
provisions of the ordinance referred to and to close his shop if he kept 
it open after the time mentioned. The plaintiff contended that sec- 
tion 17 was void because it attempted to vest in the health commis- 
sioner authority arbitrarily to determine the persons entitled to re- 
ceive a permit. Section 21, he also contended, was unreasonable, 
arbitrary, and void. He prayed that the defendants be enjoined 
from using the provisions of section 21 as the basis for proceedings 
against him. 

The supreme court decided that section 17 of the ordinance was 
valid, but held void that portion of section 21 which provided for 
the closing of shops at 6 o’clock p. m. each day. The opinion, in part, 
read as follows: 

Respondent contends that the portion of section 17, supra, to the effect that 
the commissioner of health of defendant city shall, if he be satisfied that the 
applicant for a permit to sell meat “be responsible and trustworthy,” issue a 
permit, is unconstitutional and void, for the reason that it purports to delegate 
to the commissioner of health the right to determine the responsibility and 
trustworthiness of each applicant without fixing any standard by-which these 
qualities may be determined, and that therefore the matter is left to the arbi- 
trary judgment of the commissioner. 

In support of the validity of section 17, appellants cite the opinion of this 
court in the case of Town of Sumner v. Ward (126 Wash. 75, 217 P. 502), in 
which an ordinance providing for and regulating the issuance of peddling licenses 
was upheld. The ordinance in question in that case provided that “the town 
clerk shall, unless he has good reason to believe such applicant to be dishonest 
or immoral and that he desires such license to enable him to practice some dis- 
honest or immoral act, issue to said applicant a license.” The court held that 
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the ordinance could be sustained on the ground that it was a revenue measure, 
but goes on to discuss the provision above referred to, and holds the same valid, 
as it does not purport to grant to the town clerk arbitrary power to grant or 
refuse the license in his discretion, but, on the contrary, binds him to grant the 
license to every applicant unless he finds him disqualified for the reasons stated 
in the ordinance. It was further held that the discretion vested in the town 
clerk was of a judicial nature and subject to review in the courts for any arbi- 
trary exercise thereof, 

While it is true that the ordinance considered in the last-mentioned case 
provided that the town clerk shall issue the desired license “ unless,” while 
section 17 of the ordinance now before us provides that the commissioner shall 
issue the license “if,” we do not think that the ordinances are essentially differ- 
ent in their structure or intent. In each instance the officer of the municipality 
is called upon to exercise a discretion of a judicial nature, and his failure to 
act or his affirmative acts may be reviewed in the courts in case he refuses to 
exercise his discretion or exercises the same arbitrarily. 

We are of the opinion that section 17 of the ordinance which is the subject 
matter of this action is valid. 

* ok * * * ok * 

A more serious and difficult question is presented by the portion of section 21, 
supra, which provides for the closing of shops for the sale of meat at 6 o’clock 
on the afternoon of each day, which section the superior court also held uncon- 
stitutional and void. * * * 

Does the provision of section 21 of the ordinance in question, in so far as It 
provides for the closing to the public of butcher shops at 6 o’clock p. m. of each 
day, reasonably tend to the carrying out of the purpose of the ordinance, to wit, 
to prevent the sale of uninspected or unwholesome meat to the public at large’ 

* * * * * * * 

A careful consideration of the ordinance in question, and an application there- 
to of the principles which we have discussed, convinces us that the provision of 
section 21 thereof, which purports to make it unlawful for any shop conducted 
for the sale of meat and meat products to keep open for business after 6 o’clock 
in the afternoon, does not in any practical manner tend to prevent the sale to 
the public at large of unwholesome meat products, is, under existing circum- 
stances, an unreasonable interference with the rights of the plaintiff in this ac- 
tion, and is consequently unconstitutional and void. 

We do not, in holding section 21, supra, unconstitutional, adopt the doctrine 
that a municipality has no authority whatever to control by ordinance the hours 
during which a shop for the sale of meat products may remain open. As to 
whether or not an ordinance providing that shops close at some hour appreciably 
later than 6 o’clock in the afternoon should be held constitutional, we express 
no opinion. 

Conviction under State pure food law wpheld.—(Wisconsin Su- 

reme Court; Day-Bergwall Co. v. State, 207 N. W. 959; decided 
March 9, 1926.) A company manufactured and sold a compound for 
use in flavoring foods and confections. This compound was for use 
in place of vanilla extract and it was conceded that the compound 
was not injurious to the public health. However, caramel was used 
in the compound and this gave it a coloring similar to vanilla extract. 
It was charged that this was in violation of that portion of the State 
pure food law which declared an article of food to be adulterated “ if 
it is colored or flavored in imitation of the genuine color or flavor of 
another substance.” The conviction of the company in the lower 
court for violation of the above quoted portion of the law was 
affirmed by the supreme court, which held the law to be valid. 

City held without power to require license of bakeries in addition 
to State license —(Wisconsin Supreme Court; Wisconsin Association 
of Master Bakers et al. v. City of Milwaukee et al., 210 N. W. 707; 
decided November 9, 1926.) An ordinance of the city of Milwaukee 
required a license of those engaged in the business of conducting 
bakeries. No provision of the city charter expressly authorized the 
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city to license, or to exact a license fee from, those engaged in such 
business. A provision of a State law had authorized cities of 5,000 
inhabitants or over to license bakeries, but a later law had struck out 
this provision and inserted in lieu thereof a provision requiring a 
State license. In a suit to restrain the enforcement of the Mil- 
waukee ordinance, the supreme court’s holding was adverse to the 
validity of the ordinance, the following appearing in the opinion: 

* * * Tt will thus be seen that, when the legislature provided for the 
issuance of such licenses by the State, it expressly repealed the authority there- 
tofore granted to cities to issue such licenses. In view of this legislation, the 
power of cities to require an additional license can not rest in implication, and 
should not be accorded by construction. Furthermore, no necessity for a 
municipal license appears. An examination of sections 98.16 to 98.30, inclusive, 
Stats., all of which relate to the sanitary regulation of bakeries, indicates 
that the health commissioner of the city of Milwaukee enjoys all the power of 
inspection under the State law that is accorded to him by this ordinance, and 
the imposition of an additional license fee upon the bakers of Milwaukee is a 
burden not warranted by law, but would seem to be most unnecessary and 
unreasonable in fact. * * * 

Emmenthaler cheese allowed to be made from slightly skimmed 
milk.— (Wisconsin Supreme Court; State v. Langlade County Cream- 
ery Co., 213 N. W. 664; decided May 3, 1927.) The filled cheese law 
(section 352.36 of the Wisconsin statutes) prohibited any person 
from manufacturing or selling “any cheese manufactured from or 
by the use of skim milk to which there has been added any fat which 
is foreign to such milk, or * * * any skimmed-milk cheese or 
cheese manufactured from milk from which any of the fat originally 
contained therein has been removed, except such last-mentioned cheese 
is 10 inches in diameter and 9 inches in height.” 

Subdivision 9 of section 352.03 of the statutes read in part as fol- 
lows: 

Cheese * * * contains in the water-free substance, not less than 59 per 
cent of milk fat; * * * except that Emmenthaler cheese, commonly known 
as domestic Swiss cheese, shall contain in the water-free substance not less 
than 48 per cent of milk fat. 

The question presented was whether the above exception in sub- 
division 9 modified the filled-cheese statute so as to permit some 
skimming of the milk in the manufacture of Emmenthaler cheese, 
if the butterfat content was not reduced below the prescribed 43 per 
cent or whether the exception added another requirement to the 
filled-cheese statute so that Emmenthaler cheese must not only be 
made from whole milk, but from whole milk which would produce 
cheese with not less than 43 per cent of butterfat. 

In holding that the making of Emmenthaler cheese from slightly 
skimmed milk was permitted, the court said: 

We therefore hold that subdivision 9 of section 352.03 and section 352.36 of 
the statutes should be construed together, and that, when so construed, they per- 
mit the making of Emmenthaler cheese from milk which has been standardized 
by the removal of a slight amount of butterfat, provided that the amount re- 
moved shall be so slight that the Emmenthaler cheese made from such milk shall 
never contain less than 43 per cent of butterfat in the dry matter. The proof 
also establishes the fact that milk that is standardized—that is, slightly skimmed 
to give the proper ratio of casein to butterfat—will not produce Emmenthaler 
cheese, which contains less than 43 per cent of butterfat in dry matter. 

Statute prohibiting the sale and manufacture of oleomargarine de- 
clared void.—(Wisconsin Supreme Court; John F. Jelke Co. v. Em- 
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ery, State Dairy and Food Commissioner, and three other cases, 214 
N: W. 369; decided June 20, 1927.) Chapter 279 of the 1925 session 
laws added the following new section to the statutes: 


352.365 (1) It shall be unlawful for any person, firm, or corporation, by 
himself, his servant or agent, or as servant or agent of another, to manufacture, 
sell or solicit or accept orders for, ship, consign, offer or expose for sale or have 
in possession with intent to sell, any article, product, or compound which is or 
may be used as a substitute for butter and which is made by combining with 
milk or milk fats or any of the derivatives of either any fat, oil, or oleaginous 
substance or compound thereof other than milk fat. 

(2) Any person violating this section shall, for the first offense, be punished 
by a fine of not less than $50 nor more than $500, and for each subsequent 
offense by imprisonment in the county jail not less than 10 days nor more than 
six months or by a fine of not less than $100 nor more than $500, or by both such 
fine and imprisonment. 


The enforcement of this law by the State dairy and food com- 
missioner was sought to be enjoined on the ground that it was viola- 
tive of the State and Federal constitutions. The trial court held the 
act unconstitutional and its judgment was affirmed by the supreme 
court. The following are extracts from the latter court’s opinion: 


We shall, therefore, in considering the questions raised, regard the statute as 
one which prohibits the sale and manufacture of oleomargarine, as that term is 
known and understood both in law and in commerce. * * * 

Chapter 279 was passed in the exercise of the police power. It prohibits the 
earrying on of a legitimate, profitable industry and the sale of a healthful, 
nutritious food. This prohibition can only be justified upon the ground that it 
is necessary in order to protect the public health, public morals, public safety, 
prevent fraud, or promote the public welfare. As already indicated, the publi: 
health is not endangered by the manufacture and sale of oleomargarine, and 
certainly no question of morals is involved. There is not the slightest evidence 
that the prohibition is justified in order to prevent fraud, because under the 
evidence there is no fraud, and certainly there is not such a state of affairs as 
enables the court to take judicial notice of a fact which in five years has not 
come to the attention of the dairy and food commissioner. * * * 

It would seem that decisions could not make plainer the fact that any law 
which prohibits the manufacture and sale of uncolored oleomargarine violates 
the Constitution of the United States and of the State of Wisconsin. * * * 

We are next urged to hold the act valid on the ground that the legislature, in 
order to protect the Wisconsin dairy industry from unfair competition, may 
prohibit the manufacture and sale of oleomargarine. There is no basis in the 
evidence upon which a claim of unfair competition can be based. * * * 

Under the facts proven in this case, whatever the economics of the situation 
may be, from the standpoint of constitutional right the legislature has no more 
power to prohibit the manufacture and sale of oleomargarine in aid of the dairy 
industry than it would have to prohibit the raising of sheep in aid of the beef 
cattle industry, or to prohibit the manufacture and sale of cement for the benefit 
of the lumber industry. In some cases a proper exercise of the police power 
results in advantage to a particular class of citizens and to the disadvantage ot 
others. When that is the principal purpose of the measure, courts will look 
behind even the declared intent of legislatures, and relieve citizens against 
oppressive acts, where the primary purpose is not to the protection of the public 
health, safety, or morals. * * * 

In this case, it is not shown that it is necessary, in order to protect the publi: 
health or prevent fraud, to prohibit the sale of oleomargarine. Chapter 279 is 
therefore a void enactment. * * #* 


Fowls. (See Poultry slaughterhouses. ) 


Garbage. (See also Animals; Nuisances.) 


Collection of garbage by city held to be governmental function and 
damages denied injured municipal employee—(Arizona Supreme 
Court; Jones v. City of Phoenix, 239 P. 1030; decided October 17. 
1925.) The plaintiff was employed by the defendant, the city of 
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Phoenix, in loading and unloading an auto truck used by the city 
in the collection of garbage. While the truck was hauling garbage, 
the driver, another city employee, lost control of the machine, due to 
running at excessive speed and to defective brakes and steering gear. 
The plaintiff, riding on the truck, was seriously injured in jumping 
from the truck when the same was about to run into a deep canal. 
A demurrer, filed on the ground that the city was operating the 
truck in the exercise of 4 governmental function, was upheld by the 
lower court, and the plaintiff appealed. The supreme court affirmed 
the judgment, the following being a portion of the opinion: 

The courts have, therefore, from an early time held that, when acting in its 
governmental capacity, it had the exemptions of the sovereignty, but while for 
its quasi private benefit it was subject to the liabilities of an individual. This 
rule is of such almost universal acceptance in the jurisdictions which have 
adopted the theory of the exemption of the State that we accept it as the 
undoubted law of Arizona. The authorities are so united on this point that no 
extensive citations are necessary. (28 C, J. 1527, 1528, and note.) 

When, however, we come to the application of the rule, we find the utmost 
confusion as to where and how the line of demarcation should be drawn. We 
therefore consider the cases involving negligence oecurring in work like that in 
which plaintiff in this case was engaged, viz, the sanitary service of the city. 
Almost without exception these hold that such work is governmental in its 
nature, and that the municipality is not liable. 

City ordinance for the collection and removal of garbage and refuse 
upheld.—(Arkansas Supreme Court; Porter et al. v. City of Hot 
Springs, 287 S. W. 585; decided November 8, 1926.) An ordinance 
of the city of Hot Springs authorized the board of public affairs of 
the city to enter into a contract for a period of years with some 
suitable person for the removal of garbage and other refuse, and 
prohibited the removal of such substances by other persons. A 
provision of the ordinance, however, authorized the issuance of per- 
mits to persons for the removal of “kitchen refuse, commonly known 
as swill.” This ordinance was held valid in an action brought to 
restrain its enforcement. 

Garbage ordinance upheld.—(Calitornia Third District Court of 
Appeal; Ex parte Santos, 264 P. 281; decided January 28, 1928.) 
The petitioner had been convicted of unlawfully transporting gar- 
bage through the streets of the city of Sacramento in violation of a 
city ordinance. He sought his discharge by habeas corpus proceed- 
ings, alleging that section 1 of said ordinance was unconstitutional in 
that it deprived a private person of his property without due process 
of law. ‘The ordinance, which regulated the collection and removal 
of garbage, provided, among other things, for the disposal of garbage 
and its transportation through the streets of the city only by duly 
authorized persons, and contained in section 1 the following defini- 
tion: 

Garbage, as the said word is made use of in this ordinance, consists of dead 
animals, of not more than 10 pounds weight each, and of every accumulation of 
animal, vegetable, and other matter that attend the preparation, consumption, 
decay or dealing in, or storage of, meats, fish, fowls, birds, fruits. or vegetables. 
The term “ garbage” does not include dishwater or waste water. 

In denying the writ of habeas corpus, the district court of appeal 
stated : 

_ We need consider only section 1 of the act in question, as all the other provi- 
sions are merely regulatory. * * * 
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All the authorities agree that the preservation of health of the inhabitants is 
one of the most important purposes of municipal governments. And the police 
power in this respect is coextensive with the necessities of the situation. That 
the collection and removal of garbage is one of these necessities requires no 
argument. Its disposal within a very limited period of time is of prime im- 
portance. Whether it is disposed of by cremation or by other methods is wholly 
immaterial. Its collection, transportation, and removal from the limits of the 
municipality are the fundamental purposes for the exercise of the police power 
regulating and requiring the same in order to protect the public health. 

That the garbage in question may have some value as food for hogs does not 
in any wise limit the police power of municipalities. * * * 

* * * Jn every city there is more or less ignorance, more or less willful 
disregard of all health laws, and much avarice which renders police regulations, 
such as we are here considering, absolutely indispensable, against which the so- 
called property right must yield to the general good. That such ordinances are 
not unconstitutional as violating any property rights is distinctly held by the 
United States Supreme Court in the case of California Reduction Co. v. Sanitary 
Reduction Co. (199 U. S. 306, 26 S. Ct. 100, 50 L. Ed. 204) and Gardner v. Michi- 
gan (199 U. S. 325, 26 S. Ct. 106, 50 L. Ed. 212). 

* * * We find no modern authority which would justify our holding that 
section 1 of ordinance No. 146, fourth series, of the city of Sacramento, is invalid 
either as invading any property right or for any other reason suggested upon 
this hearing. 

Garbage ordinance held not violated —(Kansas Supreme Court; 
City of Wichita v. Killion, and Same v. Landrum, 245 P. 1056; de- 
cided May 8, 1926.) A restaurant owner in the city of Wichita 
deposited scraps of meat and bones and refuse from the table in his 
restaurant in a receptacle kept for that purpose, and this material 
would then from time to time be carried in a paper sack or bag to 
a place just outside the city limits, where it would be fed to some 
dogs, rabbits, and other pets owned by the restaurant keeper. The 
material so fed to the animals never reached the garbage can used 
to contain the garbage from the restaurant. An ordinance of 
Wichita provided for the collection of garbage exclusively by a 
licensed contractor and prohibited other persons from collecting or 
removing garbage. The ordinance contained the following: 

That the term “ garbage”? as used here shall be defined and construed to 
mean “all organic waste or residue of animal food or vegetable matter from 
kitchens and dining rooms, and for the preparation or dealing in storage of 
meats, fowls, fruits, vegetables, and cream.”’ : 


In prosecutions for violating the ordinance the supreme court held 
that the defendants were not guilty because the material withheld 
and fed to the animals was not garbage within the meaning of the 
ordinance. 

Estoppel to complain of use of public incinerator.—(Kentucky 
Court of Appeals; Karcher v. City of Louisville, 281 S. W. 1010; 
decided March 26, 1926.) Where the plaintiff had negotiated the sale 
of an incinerator plant owned by his wife to the defendant city, 
knowing that the incinerator was to be employed by the city in the 
burning and destruction of garbage and dead animals, the court of 
appeals held that the plaintiff was estopped to complain of the city’s 
use of the incinerator for the purpose for which it was intended. 

Injunction to restrain city in its method of garbage disposal 
refused.— (Louisiana Supreme Court; Gibson v. City of Baton Rouge, 
109 So. 339; decided June 28, 1926.) In a suit against the city of 
Baton Rouge by persons residing in the suburbs, complaint was made 
that the system of garbage disposal was offensive to their senses of 
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sight, smell, and hearing, and that it interfered with their comfort and 
jeopardized their health. The court refused to issue an injunction 
restraining the city from disposing of its garbage by the only means 
and in the only way which seemed available, but also stated in the 
opinion that “we do not decide, and it is not now necessary for us 
to decide, that plaintiffs are without a remedy for such damages as 
they may suffer after due demand upon the city for the suppression 
of the noxious sights, smells, and noises surrounding the garbage- 
disposal plant herein complained of, and after reasonable time given 
in which to suppress them.” 

Piggery for disposal of city’s garbage enjoined as nuisance.— 
(Michigan Supreme Court; Trowbridge et al. v. City of Lansing et 
al., 212 N. W. 73; decided February 4, 1927.) The city of Lansing, in 
order to dispose of garbage collected therein, established a piggery 
about 3 miles from the city, where the said garbage was fed to several 
hundred hogs. Persons who lived in the vicinity of the piggery 
brought suit, alleging that the piggery was a nuisance and seeking to 
have it abated. The lower court granted the relief asked for. On 
appeal, the supreme court entered an order permitting the operation 
of the piggery to continue for several months so that correction of 
methods could be attempted. On the expiration of the period granted 
the matter again came before the supreme court, and the decree of 
the lower court was affirmed. 

City held liable for negligence of employee driving garbage truck.— 
(Michigan Supreme Court; Foss v. City of Lansing, 212 N. W. 952; 
decided April 1, 1927.) An action for damages was brought against 
the city of Lansing, the plaintiff alleging that a city employee who 
was driving a garbage truck had negligently run into her automobile, 
injuring her and damaging the automobile. The city’s contention 
was that the employee was engaged in performing a governmental 
function when the accident occurred and that, therefore, it was not 
liable for his negligence. The city, in the disposal of garbage, 
made some profit, which helped to reduce the cost of disposal. In the 
trial court there was a directed verdict for the city, but the supreme 
court reversed the judgment of the lower court, saying: 

Whatever the holdings may be elsewhere, we are of the opinion that the rule 
in Michigan is that, if a municipality is engaged in a governmental work with 
an incidental profit, it is liable the same as a private corporation would be. 

Disposal of garbage by city held governmental function.—(Mich- 
igan Supreme Court; Curry v. City of Highland Park et al., 219 
N. W. 745; decided June 4, 1928.) In a suit for specific performance 
involving the sale of certain land, owned by the city of Highland 
Park and used principally for the disposal of the garbage of the city, 
the question was presented as to whether the said property was used 
in the discharge of a governmental function. The supreme court 
held that the disposal of garbage by the city was a governmental 
function, saying: ‘ 

* * * The matter of public health is not local; it concerns the State. In 
matters relating to public health, the city acts as an arm of the State, and the 
property whose use is devoted to the public health is used in the discharge of 
a governmental function. * * * 

City held not liable for use of land as garbage dumping ground by 
city scavenger.—(Mississippi Supreme Court, Division B; City of 
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Laurel v. Ingram, 114 So. 881; decided December 12, 1927.) An 
action for damages was brought against the city of Laurel on account 
of the use of plaintiff's land as a dumping ground for the garbage of 
the city. The city employed a scavenger to remove and dispose of 
garbage and other refuse matter, including dead animals, from resi- 
dences and business places, as well as the city garbage and refuse 
proper. Fees for the scavenger’s services were fixed by the city, 
and were paid by the property owners to the scavenger. The charges 
for the removal of the city garbage proper were paid by the city 
itself. The scavenger was to provide his own dumping ground, and 
the city retained no control over him as to how or where he should 
dispose of the garbage. The plaintiff recoverel in the lower court 
and the city appealed. The supreme court took the view that the 
city was not liable, basing its decision on the ground that the 
scavenger was an independent contractor. The court said: 

If the city scavenger, in the present case, was an independent contractor, it is 
wholly immaterial whether appellant, in providing for the disposition of garbage 
and dead an‘mals, was acting in its governmental or in its private corporate 
capacity. In either case there would be no liab lity on the part of appellant 
for the damage done appellee’s land by the scavenger in the performance of his 
work. The selection of the dumping ground would not be the act of appellant, 
but the act of the scavenger, the independent contractor, for which the latter 
alone would be liable to any person thereby injured. 

We see no escape under the undisputed facts of this case from holding that 
the city scavenger was as much an independent contractor as the sanitary con- 
tractor was in the Shepperd case. Knowledge on the part of the city author ties | 
that the city scavenger was trespassing on appellee’s property did not make the 
appellant liable; nor did the fact that, when appellee made complaint to the 
mayor of what was being done, the latter undertook to stop the practice. The 
mayor could not bind appellant in that manner. He had no right to direct the 
scavenger where to dump the garbage and dead animals. 

Eeclusive right to collect and dispose of garbage in city passed on.— 
(Kansas City, Mo., Court of Appeals; Harper et al. v. Richardson, 
297 S. W. 141; decided June 27, 1927.) By virtue of a special ordi- 
nance the plaintiffs contracted with the city of St. Joseph, Mo., for 
the exclusive right to collect and dispose of all garbage in said city. 
The ordinance required householders to separate garbage from refuse 
matter, and also required the payment of fees monthly, in advance, 
by householders to the garbage contractor. The ordinance also pro- 
vided that the contractor could not be required to remove garbage 
where the householder had neglected to comply with the requirement 
regarding separation of garbage from refuse matter or had failed to 
yay the stipulated fee, and the plaintiffs refused to remove garbage 

rom certain premises because of failure to separate garbage from 

refuse and because of nonpayment of fee. The defendant re- 
moved garbage from those premises from which the plaintiffs had 
refused or failed to remove same, and an injunction was sought to 
restrain the defendant from collecting and disposing of garbage in 
the city. The judgment of the lower court was for the defendant 
and this was affirmed by the court of appeals. The following extracts 
from the latter court’s opinion show the various points decided : 

* * * That injunction is the proper remedy there is no doubt. 

It may also be held as the established law that the city had the power to 
require that owners of garbage be compelled to separate the garbage from 
refuse matter and deposit same in cans at stated times and places for 
removal, * * * 
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It is also the law, as insisted by plaintiffs, that the owners of premises where 
garbage is collected should pay for its removal. * * * 

It is also insisted that the power to regulate includes the power to make 
such regulation effective. The provisions of sections 8, 19, 20, and 24 were 
directed to this end, in that they provided a penalty of arrest and punishment 
for a violation of their provisions. These provisions are salutary and proper. 

It must be remembered that it is the city’s right, under the police power 
granted it by statute, to provide for the public health, and to this end its right 
to grant an exclusive franchise may not be questioned. The weakness of plain- 
tiffs’ position is that they assume a right under their franchise to penalize the 
property owners for infractions of the provisions of the ordinance providing an 
orderly and legal method of punishment, by taking into their own hands and 
executing a method of punishment, by refusing or neglecting to remove the 
garbage because not separated, and because the nominated fee for such removal 
was not paid in advance. Such a situation would defeat the very purpose for 
which the said special ordinance was enacted, to wit, the conservation of public 
health. 

And so we hold that the chancellor was not in error in finding that defendant 
had the right to remove and dispose of the garbage for all persons from whose 
premises plaintiffs had refused to remove the same; that the chancellor was not 
in error in finding that defendant had the right to remove and dispose of garbage 
for all persons whose garbage plaintiffs had not offered to remove or requested 
the owners to permit the removal thereof by plaintiffs. 

The chancellor’s holding that the ordinance in question, in so far as it gave 
the exclusive right to plaintiffs to remove and dispose of said garbage was valid 
and binding. in so far as it provided for the safeguarding and protection of the 
citizens was not error. 

Nor was the chancellor in error in finding that part of the ordinance permit- 
ting plaintiffs to refuse to remove garbage, and to permit it to remain upon 
said premises and rot thereon and become dangerous to the health of the citi- 
zens to be void for the reason it is inconsistent [with] and contrary to the 
purposes which form the bases of its enactment. 


Operation of garbage incinerator plant held to constitute a nui- 
sance.—(New York Supreme Court; Nicoll et al. v. President and 
Trustees of Village of Ossining, 220 N. Y. S. 345; decided March 5, 
1927.) An action to abate as a nuisance the operation of a village 
garbage-incinerator plant was brought by persons living in the 
vicinity of the plant. The court held that the plaintiffs were entitled 
to the relief asked for, stating as follows: 

The method and manner of operating the plant make it a nuisance to the 
people residing in its vicinity. Great discomfort is thereby caused to them, 
and they are prevented from properly enjoying the use of their property. 


Ordinance prohibiting bringing decayed fruit and refuse from 
households, ete., into town held invalid.—(New York Supreme Court; 
Donovan v. Town of New Windsor et al., 231 N. Y. S. 82; decided 
September 19, 1928.) A town ordinance provided as follows: 


Be it resolved, That the bringing into the town of New Windsor, Orange 
County, New York, of decayed and spoiled fruit and refuse from households, 
restaurants, and other eating houses, be, and the same is hereby, prohibited, 
and that a violation of this resolution shall constitute a misdemeanor. This 
resolution siiall become effective September 1, 1925. 


‘An action was brought to restrain the enforcement of the ordinance. 
The plaintiff moved for an injunction pendente lite, which was 
granted, the court saying: 

The ordinance in question is unreasonable and oppressive, because it pro- 
hibits rather than regulates the carrying of refuse into the town of New 
Windsor. It is a well-known fact that household refuse, decayed fruit, and gar- 
bage may be carried in sealed vehicles or containers without being in any wise 
offensive or a nuisance. The town board has power, by ordinance, to reasonably 
regulate the transportation of such materials in or through the town; but this 
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ordinance is prohibitive rather than regulatory, and it is for that reason, in my 
opinion, invalid and unenforceable. 

Garbage-removal ordinance upheld and refusal of garbage-removal 
permit sustained—(Ohio Supreme Court; State ex rel. Moock v. 
City of Cincinnati et al.; Moock v. Same, 166 N. E. 583; decided May 
1, 1929.) An ordinance of the city of Cincinnati provided as follows: 

That no person shall remove or carry in or through any of the streets, 
squares, courts, lanes, avenues, places, or alleys * * * any house dirt or 
house offal, animal or vegetable, or any refuse substance, from any of the 
dwelling houses or other places of the city, * * * unless the owner of the 
same shall have procured a permit so to do * * * prescribing the terms 
and conditions as may be deemed essential to the health and interests of the 
city. Provided, however, the provisions hereof shall not apply to any contractor 
with the city in relation to garbage. 

The city contracted with a company for the collection and disposal 
of the garbage of the city for a 5-year period. The relator, who had 
contracts with various hotels, restaurants, and eating places to 
remove their garbage, was refused a permit to remove such garbage 
through the city. The relator owned a stock farm and utilized the 
garbage as food for animals. In actions instituted by him to compel 
the issuance of a permit and to enjoin interference with his removal 
of garbage through the city streets he attacked the above ordinance as 
being violative of both the State and Federal constitutions. The 
objections raised against the ordinance were that it denied the right 
of individual contract and conferred special privileges upon the con- 
tractor with the city, thereby creating a monopoly with respect to 
the garbage contract; that it permitted property to be taken without 
compensation; and that the relator was denied the equal protection 
of the laws. The action of the city manager in refusing a permit to 
relator was challenged on the ground that his refusal was arbitrary 
and based upon mere whim and caprice, and it was contended that 
the city, having prescribed no conditions upon which permits should 
be granted, left their determination to the city manager and thereby 
invested him with legislative power. The supreme court decided 
that no rights of the relator, under either the State or Federal con- 
stitution, were violated by the ordinance or by the city manager’s 
refusal to issue a permit thereunder. 

Collection of garbage by city held to be a governmental function.— 
(Oklahoma Supreme Court; Oklahoma City v. Baldwin, 272 P. 453; 
decided April 3, 1928.) An action to recover damages was brought 
against the city of Oklahoma City, it being alleged that property 
damage and personal injury had been sustained by reason of one of 
the garbage trucks of the city health department having negligently 
hit the car of the plaintiff. A recovery was had in the trial court, 
and the city appealed. There was thus presented to the supreme 
court for decision the question as to whether or not a city, in col- 
lecting its garbage, was acting in a governmental or corporate 
capacity. The court decided that the city, when collecting garbage, 
was discharging a governmental function, in the performance of 
which the city was not liable for the negligent acts of its agents. 

The contention was made that, because the city charged a fee for 
the removal of garbage, it was acting in its corporate capacity, but 
the court stated that it did not think the fact that there was a charge 
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necessarily made the removal a nongovernmental function so as to 
render the city liable. 

Provisions of ordinance concerning removal of garbage upheld.— 
(Oregon Supreme Court; Spencer et al. v. City of Medford et al., 
276 P. 1114; decided April 23, 1929.) The city of Medford, by ordi- 
nance, declared it to be unlawful and punishable by fine or im- 
prisonment for any person, firm, or corporation, other than a certain 
named corporation, to collect, gather, or haul over the streets of the 
city any garbage. The plaintiffs, in a suit to restrain the enforce- 
ment of the said ordinance, alleged that they were under contract 
with certain hotels, cafés, and restaurants to purchase and remove the 
garbage of such establishments; that they removed such garbage 
In a sanitary manner to places outside the city; and that such garbage 
was there used by them as feed for hogs. The plaintiffs claimed that 
the ordinance created a monopoly and was class legislation. The 
conclusion reached by the supreme court was that the city had 
authority to pass the ordinance in question and that the provisions 
thereof relative to garbage were reasonable. 

Garbage removal by city held to be a governmental function-— 
(Virginia Supreme Court of Appeals; Ashbury v. City of Norfolk, 
147 8S. E. 228; decided March 21, 1929.) An action was brought 
against the city of Norfolk because of personal injury to plaintiff 
caused by being struck by a runaway horse which had been hitched 
to a wagon being used at the time in the removal of garbage. The 
question which was before the supreme court of appeals was whether, 
in the removal of garbage, the city was acting in a governmental 
capacity and was thus relieved from liability for negligence. The 
holding was that garbage removal by a city was a public govern- 
mental function, as contrasted with a corporate or private function, 
and that the city was not liable. In deciding the matter the court 
said that “ There is some conflict in the cases, but the weight of 
authority quite certainly is to the effect that the removal of garbage 
by a municipality is a governmental function, which is designed 
primarily to promote public health and comfort, and hence that the 
municipality is not liable therefor in tort when the negligence which 
is charged occurred in the performance of that particular function, 
and no nuisance is thereby created.” 

Garbage ordinance held reasonable.— (Washington Supreme Court; 
State (City of Auburn) v. Spiller, 262 P. 128; decided December 21, 
1927.) An ordinance of the city of Auburn, which required the 
maintenance and use of a metal garbage can by householders and 
operators of business places, also contained the following provision: 

* * * that in any prosecution for the violation of any provision of this 
section it shall be competent to prove that the person failing to furnish and 
provide or maintain such metallic can or deposit garbage therein as in this sec- 
tion provided is purchasing water from the city of Auburn for use upon such 
premises, and proof of such purchase of water shall be prima facie evidence 
that garbage is accumulating upon such premises. 

This provision was attacked, and the supreme court, after citing 
cases sustaining the validity of a legislative presumption of one fact 
from evidence of another, decided that there was in the instant case 
a rational connection between the fact proved and the ultimate fact 
presumed, saying :: 
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* * * The lawmaking body evidently reasoned that the purchasing of 
water from the city by a person in possession or in charge of premises located 
therein for use on such premises must of necessity be using them in such a man- 
ner as to accumulate garbage. While the reasoning may be somewhat atten- 
uated, we can not conclude that it is without foundation. There are uses, of 
course, to which the water could be put which would not result in the accumula- 
tion of garbage, but such uses are occasional rather than general. The more 
common use of water by persons residing in municipalities is for household 
purposes, and to conduct a household of necessity results in the accumulation of 
garbage. In this connection it may be well again to call attention to the fact 
that the presumption to which the ordinance gives rise is not conclusive. It is 
a prima facie presumption only, and does not shut out from a party affected 
the right to show that the actual fact is otherwise. 

The court also stated that “we find nothing unreasonable in the 
regulations of the ordinance now before us.” 

City charter provision relating to collection and disposal of garbage 
construed. (West Virginia Supreme Court of Appeals; State ex 
rel. Eckhart et al. v. Neal, Mayor, et al., 189 S. E. 640; decided Sep- 
tember 20, 1927.) The charter of the city of Huntington provided: 

Before entering into any contract for the collection and disposal of garbage, 
the board of commissioners shall advertise the same in two newspapers of 
opposite politics of general circulation in the city once a week for three weeks, 
and shall award such contract to the lowest responsible bidder, who shall be 
required to furnish a surety bond in an amount not less than 40 per cent of 
the total annual contract price, conditioned for the faithful performance of 
such contract. 

The supreme court of appeals held that it was not the intention 
of the said provision to prohibit the board of commissioners “ from 
collecting and dis sposing of the garbage through the regular em- 


ployees of the city, using its equipment. 


Gas Appliances. 

Gas appliance ordinances held valid.—(Maryland Court of Appeals ; 
Portsmouth Stove and Range Co. v. Mayor and City Council of Balti- 
more et al., 144 A. 357; decided January 16, 1929.) Suit was brought 
by the plaintiff company to restrain the mayor and city council of 
Baltimore and the city commissioner of health from enforcing certain 
city ordinances pertaining to the testing, registration, sale” and in- 
stallation of tubing and appliances for use with manufactured (illu- 
minating) gas. Relevant portions of the ordinances are summarized 
as follows: 

The sale, connection, or installation in the city of any tubing, appli- 
ance, appurtenance, or device for use with, by, or for the combustion 
of manufactured (illuminating) gas was forbidden unless the type, 
sample, or model thereof was registered with the health commissioner. 
Application forms were provided for and the applicant was required 
to furnish such information and certificates and cause such tests to 
be conducted as might be required by the commissioner to secure 
proper registration and identification of any tubing, etc. Before 
approving such application the commissioner was required to deter- 
mine whether the tubing, etc., conformed to the rules and specifica- 
tions which he was authorized to adopt. Whenever the commis- 
sioner determined that, before passing upon any registration applica- 
tion, it was “ necessary and/or desirable to test in a laboratory or 
testing agency any tubing,” etc., to determine whether there was 
compliance with pres ribed specifications, he was authorized to direct 
the tests to be made by the laboratories of either the United States 
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Bureau of Standards, the Johns Hopkins University, the American 
Gas Association, or any other laboratory or agency approved by him, 
and he was further authorized and directed to require the applicant 
to pay the costs. The commissioner in adopting the authorized rules 
and specifications could consider those established by the American 
Gas Association or any other rules, etc., relating to the subject, and 
could accept the certificate of any laboratory or testing agency ap- 
proved by him in determining whether any tubing, etc., required by 
him to be tested met the prescribed tests. 

The rules and specifications promulgated by the commissioner of 
health under the authority of the ordinances were, with certain 
omissions, those of the American Gas Association. 

The plaintiff filed letters from the Bureau of Standards and Johns 
Hopkins University, the bureau stating that it did not make such 
tests as the ordinances required and the university stating that it had 
only made such tests for the accommodation of its friends or its own 
information, although it did not decline to entertain a proposition to 
do such work and in fact invited the plaintiff to confer and expressed 
its willingness to do what it could in the matter. With this the 
plaintiff seemed to eliminate as unavailable all except the American 
Gas Association, which had a laboratory at Cleveland, Ohio, equipped 
to make the tests contemplated. The plaintiff was not a member of 
such association, and nonmembers were asked to pay 50 per cent 
more than members for the services rendered, but it was shown that 
members were charged less because of having contributed to the 
laboratory through their dues. 

The court of appeals decided in favor of the city, declaring the 
ordinances to be within the range of the police power and valid. 
It held that the ordinances did not unlawfully delegate authority to 
unofficial agencies, the plaintiff having contended that said ordi- 
nances gave the power of decision to the testing agency. Concerning 
this the court said: “ The testing agency does not decide anything; 
it ascertains as a fact whether the sample appliance or device is 
within the specifications prescribed by the commissioner of health. 
It is a matter of ‘measurement and arithmetical calculation’ * * * 
which some one with the requisite facilities must of necessity do.” 

It was also held that the plaintiff was not denied the equal pro- 
tection of the laws because nonmembers of the gas association paid 
more for tests than did members, the opinion stating that “ The 
facilities and equipment have been provided by the association, pre- 
sumably from the membership, and the 50 per cent additional fees 
demanded of nonmembers is imposed for the purpose of equalizing 
the cost of tests between them and the membership of the associa- 
tion, and not for the purpose of discriminating against nonmembers.” 

With regard to the plaintiff’s complaint that the ordinances “ may 
be the instruments of oppression, and under their authority the com- 
missioner of health may arbitrarily require tests to be made at such 
cost as to drive the appellant out of the Baltimore market,” the court 
said that this was only a fear and apparently not well founded, and 
then went on to say that “If, in the exercise of his discretion, the 
commissioner acts ‘arbitrarily, or unreasonably, or exceed[s] the 
power conferred by the ordinance, those injured thereby can obtain 
relief from the courts.’” 
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Habit-Forming Drugs. 


Harrison Narcotic Drug Act upheld.—(United States Supreme 
Court; Alston v. United States, 47 S. Ct. 634; decided May 16, 1927.) 
An amendment to section 1 of the Harrison Narcotic Act imposed a 
stamp tax on certain narcotic drugs, and made.it “ unlawful for any 
person to purchase, sell, dispense, or distribute any of the aforesaid 
drugs except in the original stamped package or from the original 
stamped package.” Section 9 of the act, providing penalties for its 
violation, remained as originally enacted. A prosecution was 
brought charging a violation of section 1 of the Harrison Act by the 
purchase of morphine and cocaine from unstamped packages. The 
defendant pleaded guilty and was sentenced to the penitentiary. 
The case was taken to the circuit court of appeals, eighth circuit, on 
a writ of error, which court asked the Supreme Court’s instruction 
upon certain questions. The latter court then required the entire 
record to be sent up for final determination of the whole matter. 
The following quotation from the Supreme Court’s opinion shows 
the defendant’s contentions and the holding in the case: 

The judgment of the trial court is assailed upon two grounds: That Congress 
has failed to prescribe any punishment for the purchase of drugs from un- 
stamped packages, forbidden by amended section 1. And, that the entire act, 
as amended, is invalid because Congress has undertaken thereby to regulate 
matters beyond its powers and within exclusive contro! of the States. 

Section 9, above quoted, obviously applies to the requirements of the 
amended act as well as to those found in the original. The first objection 
has no merit. ; 

The present cause arises under those provisions of section 1 which impose a 
stamp tax on certain drugs and declare it unlawful to purchase or sell them 
except in or from original stamped packages. These provisions are clearly 
within the power of Congress to lay taxes and have no necessary connection 
with any requirement of the act which may be subject to reasonable disputation. 
They do not absolutely prohibit buying or selling: have produced substantial 
revenue; contain nothing to indicate that by colorable use of taxation Congress 
is attempting to invade the reserved powers of the States. The impositions are 
not penalties. 

The judgment of the trial court must be affirmed. 


Provision of antinarcotic act making sale, etc., of narcotic drugs 
unlawful except in pursuance of written order on'official form con- 
strued and held constitutional—(United States Supreme Court; 
Nigro v. United States, 48 S. Ct. 388; decided April 9, 1928.) The 
United States Circuit Court of Appeals for the Eighth Circuit sub- 
mitted for the consideration of the United States Supreme Court 
four questions concerning the validity and proper construction of the 
Harrison Antinarcotic Act of December 17, 1914 (38 Stat. 785), as 
amended by the revenue act of 1918 (40 Stat. 1130). Questions I and 
II which were submitted read as follows: 

Question I.—Is the provision which is contained in the first sentence of 
section 2 of the act limited in its application to those persons who by section 1 
are required to register and pay the tax? 

Question IJ.—If a broader construction is given to said provision, is the pro- 
vision as so construed constitutional? 


The first sentence of section 2 of the antinarcotic act provided: 


That it shall be unlawful for any person to sell, barter, exchange, or give 
away any of the aforesaid drugs except in pursuance of a written order of the 
person to whom such article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Commissioner of Internal Revenue. 
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The Supreme Court answered the first question in the negative 
and the second question in the affirmative, making it unnecessary 
to answer the third and fourth questions. Following are extracts 
from the court’s opinion : 


In interpreting the act, we must assume that it is a taxing measure, for other- 
wise it would be no law at all. If it is a mere act for the purpose of regulating 
and restraining the purchase of the opiate and other drugs, it is beyond the 
power of Congress and must be regarded as invalid, just as the child labor act 
of Congress was held to be, in Bailey, Collector, v. Drexel Furniture Company 
(259 U. S. 20). Everything in the construction of section 2 must be regarded as 
directed toward the collection of the taxes imposed in section 1 and the preven- 
tion of evasion by persons subject to the tax. If the words can not be read as 
reasonably serving such a purpose, section 2 can not be supported. 

The importation, preparation, and sale of the opiate or other like drugs and 
their transportation and concealment in small packages are exceedingly easy 
and make the levy and collection of a tax thereon correspondingly difficult. 
More than this, use of the drug for other than medicinal purposes leads to 
addiction and causes the addicts to resort to so much cunning, deceit, and con- 
cealment in the procurement and custody of the drug and to be willing to pay 
such high prices for it that, to be efficient, a law for taxing it needs to make 
thorough provision for preventing and discovering evasion of the tax—as by 
requiring that sales, purchases, and other transactions in the drug be so con- 
ducted and evidenced that any dealing in it where the tax has not been paid 
may be detected and punished and that opportunity for successful evasion may 
be lessened as far as may be possible. 

The literal meaning of “ any person,” in the first line of the first sentence of 
section 2, includes all persons within the jurisdiction. The word “persons” 
is given expressly the meaning of a partnership, association, or corporation, as 
well as that of a natural person. Why should it not be given its ordinary com- 
prehensive significance? The argument to the contrary in favor of limiting it 
to exclude all but those who are required to register and pay the tax is that it 
would be superfluous to include persons selling opium who are not registered 
because they are denounced as criminals by the first section for selling without 
registration. That is no reason why they may not be included under a second 
reasonable restriction enforceable by punishment. Of course such a restriction 
should be fairly adapted to obstruct the successful accomplishment of the main 
crime or furnish means of detecting the guilty person, and not be a fruitless, 
useless inhibition only resulting in what is in effect a duplication of punishment 
for substantially the same crime, as in the case of United States v. Katz (271 
U. S. 354, 362). 

It would seem to be admissible and wise in a law seeking to impose taxes 
for the sale of an elusive subject to require conformity to a prescribed method 
of sale and delivery calculated to disclose or make more difficult any escape 
from the tax. If this may be done, any departure from the steps enjoined may 
be punished, and added penalties may be fixed for successive omissions, but all 
for the one ultimate purpose of making it difficult to sell opium or other 
narcotics without registering or paying the tax. 

The reasonableness of such requirements is well illustrated in the many 
limitations which were imposed upon the ancient freedom in the making and 
sale of distilled spirits to the end that the collection of the heavy tax on the 
subject matter might be successfully secured in spite of the temptation to 
avoid the tax. The provision of section 2 making it an offense to sell unless 
the purchaser gives a particular official form of order to the seller was enacted 
with a like object. The sale without such an order thus carries its illegality 
on its face. Its absence dispenses with the necessity of sending to examine the 
list of those registered to learn whether the seller is engaged in a legal sale. 
The requirement that the official forms can only be bought and obtained by 
one entitled to buy, whose name shall be stamped on the order form, and that 
after the sale the order form shall be recorded, effects a kind of registration 
of lawful purchasers, in addition to one of lawful sellers, and keeps selling 
and buying on a plane where evasion of the tax will be difficult. 

There are persons who may lawfully have access to or even custody of the 
drugs without registration. Thus included among such persons are the em- 
ployees of those who have registered and paid the tax. If they were to attempt 
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to sell such drugs the necessity for an order form from the would-be purchaser 
would embarrass the illegal sale, for the participants would hesitate to make 
a record of the transaction. Thus the operation of section 2 in preventing an 
individual not a registered dealer or physician from acquiring the drug other 
than by an order form or a prescription is directly related to tax enforcement, 
because such drugs are not necessarily consumed by the purchaser but may be 
peddled or sold illegally. These order-form provisions constitute a needed 
check on illegal sales and they are dist nctly helpful in the detection of an 
attempted dealing in, or selling of, the drug free from the tax. 

Section 2 of the act is the same as it was when originally passed in 1914. 
The construction put upon it before the amendment of section 1, by the 
revenue act of 1918, must be the same now as before. Under section 1 in the 
original act, the only provision to keep track of purchasers was the order 
form provision of section 2, as it is now. Without it, unless it applied to 
those not required to register or pay the tax, there was no restrict on upon 
such persons whether illegal sellers or illegal purchasers in the disposition 
and spread of the drug, except the s‘mple punishment for unregistered sellers 
in the first section, and there was entire immunity from order requirements 
of the purchasers from illegal sales. We can not suppose that, cons dering 
the general language of section 2, any such result was intended by Congress. 

By the amendment of section 1, much higher occupation taxes were imposed 
and they vary in amount for producers and manufacturers and for wholesale 
and retail dealers and for physicians. More than that, an excise tax of one 
cent per ounce of the drug is imposed and payment thereof is to be evidenced 
by stamps attached to the bottle or box containing the drug, and the sale of 
the drug from anything but a stamped bottle or conta‘ner is punishable. The 
provision for order forms is thus useful under the amended section, and there 
is therefore still reason for hold’ng the provisions of section 2 to apply to all 
persons so as to be helpful in promoting detection of evasion from the added 
tax imposed under the new section 1. The two tax provisions of that sect on 
would be much less effective if a purchaser of drugs from an unregistered 
dealer is not required to furnish an order form. The purchaser may be him- 
self one who should register, but has not done so, or he may be dealing in 
and selling the drug on which the stamp tax has not been paid and it is 
just as ‘mportant that sales by an unregistered dealer should be punished 
unless made on a prescribed form as that sales by registered dealers should 
be subject to penalty. 

* * * * * * * 
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Section 2 of the antinarcotic act introduces into the act the feature of the 
required and stamped order form to accompany each sale» It is to bear the 
name of the purchaser, and is addressed to the seller, with other data. Re- 
corded as the law requires it to be, it constitutes a registry of purchasers, as 
distinguished from that of sellers. Congress intended not only to punish sales 
without registration under the first section, but also to'punish them witheut 
order forms from the purchaser to the seller as a means of making it difficult 
for the unregistered seller to carry through his unlawful sales to those who 
could not get order forms. Thus an illegal unregistered seller might wish to 
clothe his actual unregistered sales with order forms that would give the trans- 
action a specious appearance of legality. To punish him for this misuse of an 
order form is not to punish him for not recording his own crime. It is to punish 
him for an added crime—that of deceiving others into the belief that the sale is 
a lawful sale., There is no incongruity in increasing the criminal liability of 
the nonregistered seller who fails to use an order form in his sales, or who mis- 
uses it. Both the registered and the nonregistered seller are, under our con- 
struction of the section, punished for not using the order forms as the statute 
requires, or for misusing them. The order form is not a mere record of a 
past transaction—it is a certificate of legality of the transaction being carried 
on, or else it is a means of discovering the illegality and is useful for the latter 
purpose. * * #* 

We are of opinion, therefore, that the provision which is contained in the 
first sentence of section 2 of the act is not limited in its application to those 
persons who by section 1 are required to register and pay the tax. We answer 
the first question in the negative. 

This brings us to the second question, which is “* * * is the provision as 
so construed, constitutional?” It was held to be constitutional in United States 
v. Doremus (249 U. S. 86, 94). * * * 
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Four members of the court dissented in the Doremus case, because of opinion 
that the court below had correctly held the act of Congress, in so far as it 
embraced the matters complained of, to be beyond its constitutional power and 
that the statute, in section 2, was a mere pretext as a tax measure and was in 
fact an attempt by Congress to exercise the police power reserved to the States 
and to regulate and restrict the sale and distribution of dangerous and noxious 
narcotic drugs. Since that time this court has held that Congress by merely 
ealling an act a taxing act can not make it a legitimate exercise of taxing power 
under section 8 of Article I of the Federal Constitution, if in fact the words of 
the act show clearly its real purpose is otherwise. (Child Labor Tax Case, 259 
U. S. 20, 38.) By the revenue act of 1918, the antinarcotic act was amended 
so as to increase the taxes under section 1, making an occupation tax for a pro- 
ducer of narcotic drugs $24 a year, for a wholesale dealer $12, for a retail dealer 
$6, and for a physician administering the narcotic $3. The amendment also 
imposes an excise tax of one cent an ounce on the sale of the drug. Thus the 
income from the tax for the Government becomes substantial. Under the nar- 
cotic act, as now amended, the tax amounts to about one million dollars a year, 
and since the amendment in 1919 it has benefited the Treasury to the extent of 
nearly nine million dollars. If there was doubt as to the character of this act 
as an alleged subterfuge, it has been removed by the change whereby what was 
a nominal tax before was made a substantial one. It is certainly a taxing act 
now as we held in the Alston case. 

It may be true that the provisions of the act forbidding all but registered 
dealers to obtain the order forms has the incidental effect of making it more 
difficult for the drug to reach those who have a normal and legitimate use for it, 
by requirement of purchase through order forms or by physician’s prescription. 
But this effect, due to the machinery of the act, should not render the order 
form provisions void as an infringement on State police power where these 
provisions are genuinely calculated to sustain the revenue features. The sec- 
tion 2 was once sustained by this court Some nine years ago with more formi- 
dable reason against it than now exists under the amended statute. Its pro- 
visions have been enforced for those years. Whatever doubts may have existed 
respecting the order form provisions of the act have been removed by the 
amendment made in 1919. 

* * * * * * * 

In this case the qualification of the right of a resident of a State to buy and 
consume opium or other narcotic without restraint by the Federal Government 
is subject to the power of Congress to lay a tax by way of excise on its sule. 
Congress does not exceed its power if the object is laying a tax and the inter- 
ference with lawful purchasers and users of the drug is reasonably adapted to 
securing the payment of the tax. Nor does it render such qualification or inter- 
ference with the original State right an invasion of it because it may inci- 
dentally discourage some in the harmful use of the thing taxed. (License Tax 
Cases, 5 Wall. 462; Nicol v. Ames, 173 U. S. 509, 524; Knowlton v. Moore, 178 
U. S. 41, 60, 61; In re Kollock, 165 U. S. 526, 536.) 

This leads to an answer to the second question in the affirmative, and makes 
it unnecessary for us to answer the remaining third and fourth questions. 


Presumption of violation of antinarcotic act because of absence of 
appropriate tax-paid stamps.— (United States Supreme Court; Case 
v. United States, 48 S. Ct. 373; decided April 9, 1928.) The peti- 
tioner was convicted of violating the Harrison Antinarcotic Act, the 
charge being that he had purchased morphine, not in or from the 
original stamped package, at Seattle, within the jurisdiction of the 
court. The conviction was sustained by the circuit court of appeals. 
There was no testimony directly concerning the purchase. and the 
Government relied in part at least upon the presumption of a viola- 
tion, created by section 1 of the antinarcotic act (act of December 17, 
1914, 38 Stat. 785, as amended by the act of February 24, 1919, 40 
Stat. 1130). The amended section 1 made the purchase, sale, etc., of 
narcotic drugs unlawful except in or from the original stamped 
package, and the absence of the required stamps from any of the 
said drugs “shall be prima facie evidence of a violation of this sec- 
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tion by the person in whose possession same may be found.” ‘The 
petitioner argued that the presumption thus created did not and, 
consistently with the sixth amendment to the Federal Constitution, 
could not extend so far as to show a purchase within the district and 
thus bring the case within the jurisdiction of the trial court. The 
conviction, however, was affirmed by the Supreme Court, which said: 


* * * But we are of opinion that upon the facts of this case the court was: 
right. If the jury believed that the defendant, long established in Seattle, said 
that he had not the drug but would, and shortly thereafter did, furnish it, the 
inference that he bought it in Seattle is strong, and it is reasonable to suppose 
that if attention had been called to the point the inference could have been made 
stronger still. * * * 

With regard to the presumption of the purchase of a thing manifestly not pro- 
duced by the possessor, there is a “rational connection between the fact proved 
and the ultimate fact presumed.” (Luria v. United States, 231 U. S. 9, 25; Yee 
Hem v. United States, 268 U. S. 178, 183.) Furthermore, there are presumptions 
that are not evidence in a proper sense but simply regulations of the burden of 
proof. (Greer v. United States, 245 U. S. 559.) The statute here talks of prima 
facie evidence, but it means only that the burden shall be upon the party found 
in possession to explain and justify it when accused of the crime that the 
statute creates. (4 Wigmore, Evidence, sec. 2494.) It is consistent with all 
the constitutional protections of accused men to throw on them the burden of 
proving facts peculiarly within their knowledge and hidden from discovery by 
the Government. (4. Wigmore, Evidence, sec. 2486.) In dealing with a poison 
not commonly used except upon a doctor’s prescription easily proved, or for a 
debauch only possible by a breach of law, it seems reasonable to call on a 
person possessing it in a form that warrants suspicion to show that he obtained 
it in a mode permitted by the law. * * * 

Statutory provision relative to suspension of physician’s or phar- 
macist’s license when convicted of violation of Federal narcotic 
statutes held void—(Iowa Supreme Court; In re Breen, 222 N. W. 
426; decided December 14, 1928.) A physician’s license was sus- 
pended upon his conviction in the Federal court for violation of the 
Federal statutes and —, relating to narcotics. Such suspen- 
sion was provided for by section 2110, Code 1927, which reads as 
follows: 

When a physician or pharmacist, licensed under the laws of this State, is con- 
victed in any Federal court of this State of a violation of the Federal statutes or 
regulations relating to intoxicating liquors, or to narcoties, and said judgment 
has become final, the county attorney of the county where said physician or 
pharmacist resides shall forthwith file in the office of the clerk of the district 
court of said county a duly certified copy of said judgment and thereupon said 
district court, or a judge thereof, shall, on such notice to the defendant in said 
judgment as the court or judge may prescribe, enter an order suspending for a 
period of not less than one year nor more than five years the license of such 
physician or pharmacist to practice his profession in this State. * * * 


The act (senate file 283, 40th general assembly, extra session) in 
which section 2110 originated and was contained was entitled “An 
act to amend, revise, and codify sections 920 to 951, inclusive, of the 
compiled code of Iowa, relating to the sale and transportation of 
intoxicating liquors under permits.” Section 2110 was not in the 
bill as introduced, but was inserted by committee amendment without 
change of title. 

On appeal by the physician, the supreme court reversed the sus- 
pension on the ground that the statutory provision concerning sus- 
pension was void because in violation of the constitutional provision 
requiring that an act shall embrace but one subject and that the 
subject shall be expressed in the title. In concluding its opinion, the 
court said : 
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* * * Whether read in connection with antecedent and contemporaneous 
legislation, State and Federal, or whether interpreted by popular understanding 
of the language used, the title to senate file 283, 40th Ex. G. A., was after the 
amendment in question as to the matter thereof misleading and deceptive. More- 
over, the subject of physician’s liability to revocation of his professional license 
because of conviction in the Federal court of violation of the Federal statutes or 
regulations relating to narcotics is so alien to the subject matter, purpose, and 
scope of that act as indicated or suggested by its title that the provision therefor 
as contained in section 25a7 (2110; Code 1927), enacted under that title, must 
be held to be in violation of section 29, article 3, of the constitution and void. 


State narcotic law upheld—(Kansas Supreme Court; State v. 
Lovell, 272 P. 666; decided December 8, 1928.) The defendant, 
convicted of the possession and sale of morphine in violation of 
chapter 241 of the laws of 1927, on appeal asserted that the said 
statute was unconstitutional. The basis for this claim and the 
supreme court’s rejection thereof are shown by the following 
paragraphs from the opinion: 

It is argued that the narcotic law (Laws 1927, ch. 241) is unconstitutional, 
because it discriminates against physicians and others, in that it does not pro- 
tect them, as does the Federal law, and that it discriminates against and fails 
to protect common carriers and others who are exempted by the Federal law ; 
that under its provisions any of those mentioned are subject to arrest and pros- 
ecution; also that the punishment thereunder is cruel because it is unscientific ; 
that practically all possessors of narcotics are users, and that the legislature 
should provide for treatment and cure, instead of punishment. 

The contention of the defendant can not be sustained. The State is not 
forbidden to enact such a law as that under consideration, nor is it limited by 
the fact that the provisions of the Federal act differ in some respects from our 
statute. Then, too, it is a matter of general knowledge that penal institutions 
of this State are equipped with hospital wards for the cure of those afflicted 
with such ailments. Moreover, the contention of the defendant that most of 
the possessors of narcotics are users carries no weight, so far as he is con- 
cerned, because he testified that he was not a user of narcotics. 


Possession of narcotic drugs by a physician.—(Kansas Supreme 
Court; State v, Miller, 274 P. 245; decided February 9, 1929.) The 
defendant, a licensed physician, was convicted in the trial court of 
unlawful possession of morphine. On appeal one of the defendant’s 
contentions was that the statute (Laws 1927, ch. 241) did not condemn 
mere possession of narcotics by a physician. After examining the 
pertinent provisions of the act, the supreme court declared as follows: 

* * * We think the following conclusions may fairly be deduced as to the 
legislative intent: 

First. It shall be unlawful for any person to possess narcotics, except certain 
designated classes under certain named regulations. 

Second. Certain designated classes may possess such drugs, but to do so they 
must comply with specific regulations, including the use of Federal forms. 

Third. If these regulations are complied with, physicians, as one of the 
excepted classes, may lawfully possess narcotics. 

Fourth. But the possession by a physician, even after he has complied with 
the regulations and used Federal forms, is not lawful unless for the purpose of 
use in the course of his practice. . 

The defendant also maintained that he did not have a fair oppor- 
tunity to meet the charges on which he was convicted. Respecting 
this the court said: 

The information charged the unlawful possession of opium derivatives. The 
defendant attempted to meet the charge by denying possession of the can and by 
showing that he was a licensed physician. The State made a prima facie case, 
and it then devolved upon the defendant to show some reason why he should 
come under an exception to the general prohibition because possession or control 
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is presumptive evidence of a violation. Three conditions had to be met before 


his possession was lawful: 
(1) That the drug had been regularly obtained by the use of Federal forms. 


(2) That the defendant was a licensed physician. 
(3) That the morphine was owned for the purpose of use in defendant’s medi- 


eal practice. nae : 
The defendant attempted to prove only the second condition, and in that 
A 


respect failed to rebut the presumption created by his possession. * 

The judgment of the lower court was affirmed. 

Power of State to prohibit the sale, possession, etc., of peyote 
(pellote)—(Montana Supreme Court; State v. Big Sheep, 243 P. 
1067; decided January 26, 1926.) In this case, involving the posses- 
sion of peyote by the defendant, an Indian, in violation of chapter 22 
of the laws of 1923, the supreme court stated that “It was clearly 
within the power of the legislature to determine whether the practice 
of using peyote is inconsistent with the good order, peace, and safety 
of the State.” 

Commitment of drug addicts under certain statute not warranted.— 
(New York Supreme Court; People ex rel. Sherwood et al. v. City of 
Buffalo et al., 216 N. Y. S. 468; decided March, 1926.) Where there 
was no statute making the use of habit-forming drugs unlawful, the 
supreme court held that the Buffalo city court could not commit 
persons to a hospital under a statute authorizing such commitment 
“for unlawfully using ” habit-forming drugs. The court also held 
that such statute did not make the use of habit-forming drugs 
unlawful. 

Narcotic drug statute construed—(Washington Supreme Court; 
State v. Ball, 279 P. 735; decided August 8, 1929.) The defendant 
was prosecuted for the unlawful possession of narcotic drugs and for 
the unlawful possession of narcotic drugs with intent to sell. The 
statute involved (ch. 47, Laws 1923) made it unlawful for a person 
to sell, furnish, or dispose of, or to have in possession with intent to 
sell, furnish,.or dispose of, narcotic drugs except upon a physician’s 
prescription. Certain duties were imposed upon the “ dispenser of 
such drugs in pursuance of such prescriptions.” It was also pro- 
vided that the act should not be construed as prohibiting a wholesale 
dealer in drugs from selling or furnishing therh or as preventing a 
physician “* from administering, for legitimate medical purposes, in 
the course of his professional practice only, to his patient, any of the 
articles enumerated in this section in quantities proportioned to the 
needs of such patient.” It was declared to be a violation of the act 
for a person to have in his possession a narcotic drug unless obtained 
pursuant to the State and Federal laws and regulations, and proof 
of the possession of any such narcotic drug, except by a physician, 
manufacturer, or druggist, was prima facie evidence of an intent 
unlawfully to sell, furnish, or dispose of the same. 

The question was presented as to whether the statute contemplated 
or permitted a physician, except upon a written prescription, to 
furnish to a patient a narcotic drug for future use, the drug to be 
taken away from the physician’s presence by the patient. The su- 
preme court a the statute as requiring a prescription for 
drugs needed for future use, saying as follows: 


The argument on behalf of the appellant is that the provision allowing a 
duly registered physician to “ administer for legitimate medical purposes,” etce., 
allows him, if acting in good faith, to deliver to his patient narcotic drugs to 
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be taken away and used in the future. Under the statute, clearly there are 
only two ways for a patient to lawfully get possession of the drug—viz, to 
have it administered by the physician, or dispensed to the patient by a druggist 
upon the prescription of a physician. The physician is not allowed to dispense, 
nor can the druggist administer. The legislature seems to have used the words 
“administer” and “ dispense” advisedly; the first in the sense that the article 
or drug shall be taken by the patient at once under the immediate direction 
and supervision of the physician, the other word in the sense that the article 
shall be delivered to the patient by the one filling the prescription to be taken 
away for future use. The statute says the prescription shall be filled but once, 
and the dispenser of such drugs in pursuance of such prescription shall cause 
the person procuring the drug or drugs to be prescribed to place his or her name 
and address on the back of the prescription. Clearly the one thus filling the 
prescription is the dispenser of the drug, because he furnishes it to be taken 
away for future use. This corresponds with the common understanding of 
the word dispense. But, when the statute speaks of a physician using the 
drug for legitimate medical purposes in the course of his professional practice 
only, it does not use the word “dispense,” but the word “administer” is 
employed. The physician, of course, can give what is needed for present use, 
while such as may be needed in the future, if any, must be provided by means 
of a prescription to be filled by one who dispenses the drug. * * * 


Harrison Antinarcotic Act. (See Habit-forming drugs.) 
Health Authorities. (See also Poultry slaughterhouses; Regulations. ) 


Payment of salary of purchasing agent for State detention home 
compelled.—(Colorado Supreme Court; Davis, State Auditor, v. 
Morley, 244 P. 599; decided March 8, 1926.) The purchasing agent 
for the State detention home, appointed by the State board of health 
pursuant to statutory authority, brought action for mandamus to 
compel the State auditor to issue warrants for his salary. The 
supreme court affirmed the judgment of the lower court awarding a 
writ of mandamus and held that the motive or intent of the State 
board of health in appointing the purchasing agent was irrelevant. 

Removal of local sanitation and quarantine officer—(Iowa Su- 
preme Court; Young v. Huff, Mayor, et al., 227 N. W. 122; decided 
October 22, 1929.) Section 2232 of the 1927 Code provided as 
follows: 

Upon request of the local board [of health], the mayor in every city or town 
shall appoint a member of the police force to be a permanent sanitation and 
quarantine officer who shall be subject to the orders and directions of the local 
board and its health officer in the execution of health and quarantine 
regulations. 

In construing this section the supreme court held that an appoint- 
ment thereunder was subject to the provisions of section 5638 of the 
code which provided that “All persons appointed to office in any city 
or town may be removed by the officer or body making the appoint- 
ment, but every such removal shall be by written order, which shall 
give the reasons therefor and be filed with the city clerk.” 

Authority of legislature to abolish or reduce term of office of parish 
board of health_—(Louisiana Supreme Court; Gouaux v. Smith et 
al., 107 So. 466; decided January 4, 1926.) In June, 1920, a board of 
health of three members was appointed for the parish of Lafourche 
and the plaintiff in this case was made chairman of the board and ex 
officio parish health officer. The term of office of the members was 
four years. 

A 1920 statute called a constitutional convention and a proviso in 
the act forbade the convention to enact or adopt any article or pro- 
vision reducing or shortening the terms of office of the public officials 
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throughout the State, whether elected or appointed, and whether 
State, district, parish, or municipal officers. e new constitution 
adopted in 1921 contained the following in article 22: 

Sixth. All officers, executive, legislative and judicial, State, parish, or munici- 
pal, who may be in office at the adoption of this constitution, or who may be 
elected or appointed before the election or appointment of their successors as 
herein provided, shall hold their respective offices until their terms shall have 
expired, and until their successors are duly qualified, as provided in this consti- 
tution, unless sooner removed, as may be provided by law; and shall receive 
the compensation now fixed by the constitution and laws in force at the adop- 
tion of this constitution, except as herein otherwise provided. 


The constitution of 1898 contained the following provision: 

The general assembly shall create for the State and for each parish and 
municipality therein, boards of health, and shall define their duties, and pre- 
scribe the powers thereof. 

A similar provision was incorporated in the 1913 and 1921 con- 
stitutions. 

Act 79 of the laws of 1921, which was an act to carry into effect the 
foregoing 1921 constitutional provision regarding boards of health, 
in terms did away with the boards of health theretofore created and 
created new boards as their successors. Pursuant to Act 79 a new 
board of health for the parish of Lafourche was appointed in March, 
1922, composed of five members for a term of four years. The plain- 
tiff was one of the members appointed, but another member was made 
parish health officer. The plaintiff did not qualify under the new 
appointment, but brought suit contesting the claims of the other new 
appointees and particularly the claim of the newly appointed health 
officer. Plaintiff’s contention was that Act 79 of 1921, so far as 
it attempted to shorten the term of office of the members of the parish 
board of health appointed in June, 1920, and particularly so far as it 
attempted to shorten plaintiff’s term of office as parish health officer, 
was violative of the prohibition imposed by the 1920 act calling the 
constitutional convention and of the proviso quoted from article 22 
of the 1921 constitution. 

Judgment of the lower court was for the plaintiff, but the supreme 
court decided that the legislature was not deprived of its authority 
to abolish the offices of members of parish boards of health or to re- 
duce the term of such offices. The court was of the opinion that 
the restriction in the act calling the constitutional convention was 
imposed upon the convention only and not upon the legislature, and 
that, as the portion of the constitution relating to parish boards of 
health did not fix the term of office, the legislature had authority to 
fix it. The court also held that the language quoted from article 22 
of the constitution did not interfere with the authority which the 
legislature had to remove any public officer by abolishing his office, 
provided it was an office which the legislature had authority to 
create. 

Increase in sum allowed by parish police jury for health work 
compelled.— (Louisiana Supreme Court; State ex rel. Parish Board 
of Health of Calcasieu Parish v. Police Jury of Calcasieu Parish, 
108 So. 104; decided March 29, 1926.) The Board of Health of 
Calcasieu Parish brought a mandamus proceeding to compel the 
police jury of the parish to budget and appropriate the sum of 
$5,251 for the operation and support of the board of health during 
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the year 1926. Said sum was the estimate of expenses adopted by 
the board of health, but the police jury had placed in the budget 
the sum of $1,000. The police jury contended that it was the final 
arbiter in such matters in case of disagreement, but the supreme 
court held that under Act 79 of 1921 the board of health could by 
mandamus compel “ proper action” by the police jury in the matter 
of budgeting, appropriating, or paying for “all necessary expenses, 
costs, and charges of local sanitation.” The supreme court increased 
the amount of $1,000 allowed in the budget by the police jury to 
$3,600. 

‘Act decreasing term of office of president of State board of health 
held valid—(Louisiana Supreme Court; State ex rel. Saint, Atty. 
Gen., et al. v. Dowling, 120 So. 593; decided November 26, 1928, and 
January 28, 1929, on application for rehearing.) Under authority 
of section 2 of Act 79 of 1921 the respondent was appointed president 
of the State board of health for a term of seven years expiring on 
August 29, 1932. Act 126 of 1928, among other things, repealed 
section 2 of Act 79 of 1921 and prescribed a 4-year term of office 
for the president of the State board of health. Under the 1928 act 
another person than respondent was appointed president for a 
4-year term. Suit was brought to oust the respondent from the office 
and to declare the new appointee entitled to same. Respondent 
asserted that the 1928 act was violative of several provisions of the 
State constitution, but the supreme court held that said act was con- 
stitutional and valid and that the new appointee was entitled to the 
office of president of the board. The following points, briefly stated, 
were among those decided by the court: 

(1) The 1928 act complied with the constitutional requirement that 
every law shall embrace but one object and shall have a title in- 
dicative of such object. 

(2) The president of the State board of health was a member of the 

board, the constitution itself declaring that “the State board of 
health shall be composed of a president * * * and eight mem- 
bers * & * 
(3) The 1928 act did not purport to revive section 1 and sections 
3 to 18 of Act 79 of 1921 (sections 3, 4, 5, 11, and 13 of which had 
been amended and reenacted, and thereby repealed, by Act 296 of 
1926), but merely declared that those sections * shall not be affected ” 
by the 1928 act, and therefore the constitutional provision, that the 
only way to revive or amend a law was to reenact and publish it at 
length and that no law should be revived or amended by reference 
to its title, was not violated. 

(4) The objection that if the 1928 act was not null it had nullified 
the inspection statutes, particularly certain named ones, had refer- 
ence to the question of wisdom or policy of the act, which question 
was for the legislature and not for the courts to consider. 

(5) The office of president of the State board of health was a con- 
stitutional office in the sense only that the constitution commanded 
the legislature to create the office, but the term of office, not being 
fixed by the constitution, was subject to change at any session of the 
legislature. 

(6) The 1928 act did not provide a proceeding for removal from 
office, and therefore was not violative of article 9 of the constitution 
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in that the purpose and effect of the statute was to remove the 
respondent from office by a method other than the methods prescribed 
in said article. 

(7) The reduction, by the 1928 act, of the term of office of 
president of the State board of health from seven to four years was 
not a reduction of salary in violation of the constitutional require- 
ment that changes in salaries of public officers shall be only by a two- 
thirds vote of the members of each house of the legislature. 

An application for rehearing was refused, but in passing on such 
application the court stated that the 1928 act had the effect of remov- 
ing respondent from office; that, if removed, his term of office had 
expired; and that, if the term had expired, there was a vacancy 
which could be filled by the governor without the right of holdover 
by the respondent. The 1928 act having gone into effect during 
the recess of the senate, the question was presented as to whether 
the governor’s failure to send the new appointee’s name to the 
senate for confirmation at a special session following such recess was 
equivalent to a rejection or not, and regarding this matter the court 
concluded that, under the constitution, the governor was “ compelled 
to have recess appointees confirmed by the senate only at regular or 
biennial sessions of the legislature, although, in his discretion, he 
may have such appointees confirmed at a special session.” 

County health officer's a in attending professional meeting 
outside of State not payable by county.— (Mississippi Supreme Court ; 
Miller, State Revenue Agent, v. Tucker et al.; Same vw. Harding et al., 
105 So. 774; decided November 2, 1925.) In a suit against certain 

ersons as members of the board of supervisors of a county to recover 
or alleged invalid allowances of claims against the county, one of 
the items which the court held the board had no authority to allow 
was for expenses of the county health officer in making a trip to 
Washington to attend a professional meeting. It was contended 
that the claim was properly allowed by the board because it fell under 
the board’s jurisdiction “of all matters of county police,” but the 
court ruled adversely to such contention. 

Offices of city physician and city health officer held separate.—(St. 
Louis, Mo., Court of Appeals; State ex rel. Blue v. Waldo, 5 S. W. 
(2d) 653; decided May 1, 1928.) A mandamus proceeding was 
brought to compel the city physician of the city of Hannibal to in- 
spect, test, and grade the milk and milk products produced and sold 
by the relator, and to issue to the latter a proper permit. The 
relator claimed that the city physician was also ex officio health 
officer of the city. The city milk ordinance provided that it be admin- 
istered by the health officer. The city of Hannibal and Marion 
County had formed a joint health unit and one health officer had 
been designated to have charge of the unit. Various amendments 
to the health ordinances of the city had been passed to make effective 
the change in organization, the only inconsistent provision of the 
ordinances as they stood at the time of the mandamus proceeding 
being one to the effect that the city physician should be the city 
health officer and act as a member of the board of health. The 
court stated that it seemed clear that the city council intended to 
segregate the office of city physician from that of health officer and 
to devolve the duties of health officer upon some person other than 
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the city physician, and also stated that, while there was no express 
repeal of the above-mentioned inconsistent provision, it thought it 
was repealed by necessary implication. But the court held that, 
even if it could be said that under the ordinances the city physician 
was ex officio health officer, the office of health officer was neverthe- 
less a distinct de jure office and the then incumbent was at least a 
de facto officer, and that a writ of mandamus would not issue with- 
out a previous ouster of the de facto incumbent by quo warranto. 

County not liable for expense of sanitary work not authorized by 
county board of health—(Montana Supreme Court; Pue v. Lewis and 
Clark County, 243 P. 573; decided January 23, 1926.) The plaintiff 
brought an action against Lewis and Clark County to recover for 
the value of certain sanitary work performed by him in cleaning 
vaults, etc. This work was done at the direction of the county 
health officer, who, however, had not received authorization for the 
doing of the same from the county board of health. It was also 
shown that the county health officer had assumed to appoint a deputy 
county health officer who took part in the inspection of premises to 
be cleaned. The lower court granted a nonsuit on the motion of 
the defendant, on the ground that no authority had been disclosed, 
either in the county health officer or so-called deputy county health 
officer, to incur the indebtedness upon which the complaint was 
based. The supreme court affirmed the judgment of the lower 
court, holding that, under the statutes, authority to perform such 
work was required to be given by the county board of health. The 
court stated that since the county health officer “did not seek and 
was not granted authority from the county board of health to enter 
into the contract or incur the expense made the basis of plaintiff’s 
cause of action, he had no authority to make the contract or incur 
such expense, and consequently the plaintiff wholly failed to prove 
the contract set out in his complaint.” The court also stated that no 
authority had been discovered in the statutes for the appointment 
of a deputy health officer. 

Ordinance relating to plumbing, drainage, etc., held invalid —(New 
Jersey Supreme Court; Public Service Electric and Gas Co. v. Vil- 
lage of Ridgewood, 141 A. 672; decided May 1, 1928.) The board 
of health of the village of Ridgewood adopted an ordinance entitled 
“An ordinance establishing rules and regulations for plumbing, 
drainage, water supply, and ventilation of buildings in the village of 
Ridgewood.” The village had adopted the commission form of gov- 
ernment as provided for in a 1911 act. Legislation enacted in 19138, 
supplemental to the 1911 act, abolished boards (including boards 
of health) existing in municipalities which had adopted the com- 
mission form of government, and transferred the powers and duties 
of such boards to the board of commissioners. The above-mentioned 
ordinance was attacked on several grounds, one being that, at the 
time it was attempted to enact the ordinance, there was no legal 
board of health of the village, and also that, if there was a legally 
constituted board of health, it had no power to pass such an ordi- 
nance. The court stated that, for present purposes, it considered 
that a valid board of health had been set up by virtue of a 1925 
amendment enacted by the commissioners of the village. but held 
that only the commissioners themselves had power to pass a new 
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ordinance such as the one attacked, and also held that the ordinance 
was invalid because not enacted by the commissioners. 

State board of health can not provide by rule that less than a ma- 
jority shall constitute a quorum—T(New Jersey Supreme Court; 
Borough of Florham Park et al. v. Department of Health of New 
Jersey, et al., 146 A. 354; decided June 5, 1929.) An application was 
made by certain residents of the borough of Florham Park to the 
mayor and council and the board of health of the borough for ap- 
proval of a plan for the establishment of a cemetery in the borough. 
The application was rejected by both the mayor and council and the 
board of health. The residents then applied to the State board of 
health. A hearing was held by the State board, at which four mem- 
bers were present. At a later meeting of the State board a permit 
was granted. At this later meeting six members were present, but 
only five were qualified to vote, as one of the members present was 
engineer for the borough. The State board of health, under the law, 
was composed of 11 members, and, at the time of the hearing and 
determination of the question presented, there were 11 qualified board 
members. The statutes contained no provision regarding the number 
of the board that should.constitute a quorum for the transaction of 
business, but the board was empowered to make rules. By rule, it 
had provided that five members should constitute a quorum. 

The supreme court decided that the board could not so provide, 
but that the common-law rule of majority governed. The court said 
that “ The State board being composed of 11 members, no less than 
a majority can constitute a quorum.” It also stated that “A member 
who is disqualified can not be counted to make a quorum.” It was 
argued that, since the board had power to adopt rules, it could change 
the rule with respect to a quorum, but this, the court held, was not 
so 
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The action of the State board was set aside. 

Payment of pension to New York City Department of Health em- 
ployee compelled. (New York Supreme Court; Graef v. Department 
of Health et al., 227 N. Y. S. 82; decided January 30, 1928.) An 
employee of the health department of the city of. New York became 
entitled to a pension, pursuant to city charter provisions. Begin- 
ning with January 1, 1927, the pension was denied him because the 
health commissioner suspected him of certain questionable activities 
during his employment in the department. The position the com- 
missioner of health assumed was that, because of public policy, he 
had suspended the pension rights of the petitioner pending investi- 
gation. The city charter provided: 

Any * * * employee who has or shall have performed duty as such 
* * * employee in any department of health in the city of New York, for a 
period of 20 years, or upward, upon his own application, in writing, * * * 
shall be retired from active service * * * and thereupon shall be awarded, 
granted, and paid from said health department pension fund by the trustees 
thereof, an annual sum during his lifetime not exceeding one-half the ordinary 
full pay of * * * [an] employee in the health department service, of the 
rank of the * * * employee so retired. Pensions granted under this section 
shall be for the natural life of the person receiving the same, and shall not be 
revoked, repealed, or diminished. 

The employee sought to compel payment to him of the moneys 
withheld from him as a pension, and the court, in deciding in his 
favor, said that “it must be concluded that in the premises respond- 
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ents are without power to order the suspension or discontinuance of 
the petitioner’s pension, and, irrespective of how well intentioned the 
commissioner of health may be, the peremptory order of mandamus 
must be granted.” 

Ordinance requiring civil-service examination of city health in- 
spector held void.—(South Carolina Supreme Court; Murphy v. 
Cooper, Treasurer, 147 S. E. 438; decided March 14, 1929.) An orig- 
inal proceeding was brought in the supreme court for a writ of 
mandamus to compel the treasurer of the city of Columbia to pay the 
petitioner for his services as a city health inspector. The _peti- 
tioner had been elected health inspector by the city board of health, 
but did not stand examination as prescribed by a section of the city 
ordinances which read as follows: 

That from and after January 1, 1911, all inspectors or other employees with 
police powers employed by or under the supervision of the board of health shall 
be placed under civil-service rules and stand examination under the civil service 
commission. 

The petitioner’s view of the matter was that the said section was 
void because it was repugnant to the constitution and statutes of the 
State. The State constitution contained the provision that “ It shall 
be the duty of the general assembly to create boards of health wher- 
ever they may be necessary, giving to them power and authority to 
make such regulations as shall protect the health of the community 
and abate nuisances.” Statutes, applicable to every incorporated 
city, town, or village, gave local boards of health power and made it 
their duty to make and enforce needful rules and to do certain other 
acts in the interest of the public health, and then such statutes went 
on to provide that “ The board may in such cases appoint as many 
ward or district physicians and other sanitary agents as they may 
deem necessary, whose salaries shall be fixed by the town or city 
council before their appointment * * *.” The supreme court 
agreed with the petitioner that the said section of the city ordinances 
was void, saying. 

Under article 8, section 10, of the constitution, the board of health selects its 
health inspectors without qualification or restriction upon such right; the city 
fixes their compensation ; the act of the legislature referred to in the petitioner’s 
statement of the case shows their power and duties; ordinances in conflict with 
the constitution and act of legislature are null and void under the case of Law 
et al., Spartanburg County Board, v. City of Spartanburg (148 S. CC. 229, 146 
S. E. 12, and cases therein cited). 


Health Inspectors. (See Health authorities.) 


Health Instruction. (See Schools.) 
Health Officers. (See Health authorities; Regulations. ) 
Hospitals. 

Selection of site of negro tuberculosis hospital upheld—(Arkansas 
Supreme Court; Mitchell et al. v. Deisch et al., 18 S. W. (2d) 364; 
decided June 17, 1929.) Act 113 of 1923 provided, in section 4, as 
follows: 

As soon after the organization of said board as practicable said board shall 
select a suitable site for the establishment of a tuberculosis sanatorium for 
negroes and in selecting said site they shall place institution at sueh point in the 


State as shall appear to them to be more nearly in the center of the negro popu- 
lation of said State. 
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A site for the hospital was selected and after such selection the 
legislature by Act 277 of 1927 made an appropriation for the erection 
of the necessary buildings and improvements “on the lands heretofore 
acquired for the purpose of a negro tuberculosis sanatorium.” 

A suit to enjoin the board of trustees of the hospital from proceed- 
ing with the construction of the same on such site was brought by 
persons owning lands adjoining and within a short distance of the site 
selected. The lower court denied an injunction and its decree was 
affirmed by the supreme court. 

The appellate court held that the 1923 statute was “ only directory 
in its terms, leaving the board the discretion to place the institution 
at such point in the State ‘as shall appear to them,’ etc.,” and also 
held that the appropriation under the 1927 act “was an approval by 
the legislature of the selection of the site for the sanatorium by the 
authorized agency of the State, amounting to a ratification thereof, 
even if any such ratification had been necessary.” The court also 
stated that the establishment of a sanatorium “ can not be regarded a 
nuisance per se,” and went on to say that “The chancellor did not 
find that its establishment and operation would cause irreparable 
injury to the appellants, and at best the testimony conduced to show 
that any injury to the market value of the land would be only tempo- 
rary and not irreparable, not furnishing sufficient grounds for equi- 
table relief.” 

Establishment and maintenance of isolation hospital in residence 
district not enjoined.—(California Supreme Court; Jardine v. City 
of Pasadena, 248 P. 225; decided July 1, 1926.) The establishment 
and maintenance by the city of Pasadena of an isolation hospital 
in a residential district were sought to be enjoined by owners of 
property adjacent to the block selected as the hospital site. The 
court decided adversely, however, to the plaintiffs and refused to 
grant an injunction. 

Validity and construction of certain statutes concerning county 
tuberculosis hospitals.—(Kentucky Court of Appeals; District Board 
of Tuberculosis Sanatorium Trustees for Fayette County v. City 
of Lexington et al., 12S. W. (2d) 348; decided November 20, 1928.) 
By chapter 111, Laws 1912, the legislature provided in detail for 
the establishment and maintenance of tuberculosis hospitals in dis- 
tricts consisting either of one county or of two or more contiguous 
counties. ‘The county fiscal court was required to make an annual 
levy sufficient to maintain the hospital. The government of the 
hospital was vested in a district board of trustees appointed by the 
county judge. 

Chapter 159, Laws 1926, provided in substance that anyone who 
donated $100,000 or more to a sanatorium district should have the 
right to nominate two additional members of the board of trustees, 
and authorized the board to accept gifts on the conditions specified 
therein. 

Another 1926 act (ch. 155) contained the provisions that, when a 
sanatorium was established in a county containing a city or cities of 
the second class, the county fiscal court was authorized and directed 
to levy a tax of not to exceed 6 cents and not less than 3 cents on 
each $100 of taxables in the county, and the city council or board 
of commissioners was authorized and directed to levy a tax of not 








RLM RT NS RS 








COURT DECISIONS RELATING TO PUBLIC HEALTH, 1926-1929 65 


to exceed 8 cents and not less than 6 cents on each $100 of taxables 
in the city. The sums derived from the levies were to be paid over 
to the trustees for the operation and maintenance of the hospital. 

Questions regarding the validity and construction of these several 
acts were presented to and considered by the court of appeals. The 
holdings of such court may be briefly summarized as follows: 

(1) Chapter 159 of the Laws of 1926 was valid. 

(2) Chapter 155 of the Laws of 1926 was invalid because in con- 
ftict with the provisions of the State constitution which forbade the 
legislature to impose taxes for the purposes of any county, city, town, 
or other municipal corporation, but which authorized the legislature 
by general laws to confer on local authorities the power to assess 
and collect taxes for such purposes. Chapter 155 was also in con- 
flict with the uniformity provisions of section 171 of the State con- 
stitution in that the act imposed double taxation upon citizens of 
the city. 

(3) The county had the duty to make necessary levies properly to 
maintain the sanatorium, including not only the maintenance of 
buildings constructed by the county and the care of patients treated 
therein but also of buildings erected by donations and the care of 
patients treated therein. 

(4) The amount of the levies for the maintenance of the sana- 
torium was left to the discretion of the county fiscal court. 

Legislature has power to change tuberculosis hospital district.— 
(Massachusetts Supreme Judicial Court; Essex County v. City of 
Newburyport, 150 N. E. 234; decided January 7, 1926.) By a 1916 
law, Essex County, in common with other counties, was required to 
provide adequate hospital care for certain tuberculous persons. The 
county constructed a hospital and the expense of same was assessed 
upon cities and towns in the county. Certain cities, not including 
Newburyport, were exempted from all liability to contribute to the 
county hospital. By a law passed in 1917, the city of Newbury- 
port was also exempted from such liability. In 1924 a statute was 
enacted which provided that all the cities and towns in Essex County 
should constitute the Essex County tuberculosis hospital district, 
and the exemption from liability to contribute to the county hospital, 
formerly enjoyed by certain cities, including Newburyport, was ex- 
pressly repealed. In an action by Essex County to recover the 
assessment required to be paid by the city of Newburyport to the 
county as specified by the 1924 statute, the supreme court held that 
the legislature could enact a law again including the defendant city 
in the tuberculosis hospital district and that the particular law in 
question was constitutional. A portion of the court’s opinion follows: 

The original unit established in the northeastern part of the Commonwealth 
for the administration of justice, the support of jails and houses of correction, 
and the registration of deeds and the transaction of other kindred public affairs 
was the county of Essex. When the legislature came to deal with the problem of 
proper provision for patients suffering from tuberculosis in Essex County in 1916 
four cities were omitted from the district required to contribute for the cost of 
the hospital. It seems plain that at that time the whole county might have been 
made a unit for that purpose by the legislature and those four cities as well as 
all other cities and towns of the county required to contribute to that cost. 
The omitted cities did not have the same right to share in the benefits of the 


hospital as did those within the district. (St. 1916, c. 286, now G. L., e. 111, sec. 
88.) By Sp. St. 1917, c. 107, in addition to the other four cities the defendant 
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was exempted from the district. That that statute did not constitute a contract 
between the defendant and the Commonwealth is settled by Boston, Pet’r (221 
Mass. 468; 109 N. E. 389) ; Chelsea v. City of Boston (245 U. S. 626; 38 8. Ct. 
10; 62 L. Ed. 517). There is no sound constitutional ground for holding that the 
legislature could not do in 1924 with reference to the hospital district in Essex 
County that which it plainly had the right to do in 1916. Sp. St. 1917, ¢. 107, 
whereby the defendant was exempted from the provisions of St. 1916, was sub- 
ject to change, modification, or repeal like any other statute. By St. 1924, c. 
443, the defendant was reincorporated into the hospital district with whatever 


privileges and rights flow therefrom. rea 
We are unable to perceive anything arbitrary, despotic, or constituting a fla- 


grant misuse of legislative power. Such characteristics would render legislation 
contrary to constitutional guaranties. But they do not exist in St. 1924, c. 443. 


License from State board of health required for maintenance of 
sanitarium or asylum.—(New Hampshire Supreme Court; Diepen- 
brock v. State Board of Health, 135 A. 531; decided December 7, 
1926.) A State law provided that “ No person or corporation shall 
locate, conduct, or maintain a sanitarium or asylum for the reception 
of persons of unsound mind, or for the treatment of specific diseases, 
without having first obtained a license so to do from the State board 
of health,” and also provided that “all facts relating to the character 
of the proposed sanitarium or asylum and of the applicant shall be 
thoroughly investigated by said board, who shall, at their discretion, 
issue a license to such applicant, with such restrictions and regula- 
tions as they may deem necessary for the protection of the interests 
of the State.” The plaintiff, a licensed chiropractor, sought by man- 
damus to compel the State board of health to grant him a license 
to maintain a sanitarium. The State board of health answered that 
the plaintiff was maintaining an asylum for the reception of persons 
of unsound mind, although a license for such an asylum had been 
refused by the board. The lower court, at the request of the State 
board of health, —— the plaintiff from maintaining the said 
asylum until duly licensed. The supreme court decided that the 
lower court had properly denied the plaintiff’s motion to dissolve 
the injunction. The following are extracts from the court’s opinion: 

The power of the legislature to deal with all matters pertaining to the preser- 
vation of life and health can not be doubted. * * *+ Nor is the particular 
statute objectionable because it invests the defendants with power to issue 
licenses at their discretion, * * * 

Apparently, the plaintiff does not question the constitutionality of the statute, 
but claims that, since he is a duly qualified chiropractor holding the requisite 
certificate (P. L. ¢. 206, see. 10), he is not subject to the provisions of chapter 
131, or else is entitled to a license as a matter of right. 

His contention is without merit. The law applies to all persons indiscrimi- 
nately. Practitioners of medicine and surgery, as well as chiropractors, are 
required to pass an examination and receive a license before they are permitted 
to practice in this State, but the license so received does not permit either a 
chiropractor or a physician to maintain an asylum for the reception of persons 
of unsound mind until the State board of health, in the exercise of reasonable 
discretion have granted a license for that specific purpose. * * * 

Action of State board of health in refusing permit for tuberculosis 
hospital upheld.— (New Jersey Supreme Court ; Deborah Jewish Con- 
sumptive Relief Soc. v. State Board of Health, 147 A. 226; decided 
September 16, 1929.) The Deborah Jewish Consumptive Relief 
Society applied to the State board of health for a permit to locate 
in the borough of Hopatcong a hospital for the care of tuberculous 
persons. The land proposed to be used was ideally situated for the 
purpose, being several miles from any built-up section and protected 
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from bitter winds. The buildings and sewage-disposal plant con- 
templated were to be of the latest and most approved design. How- 
ever, many persons resorted to the borough during the summer, it 
being a vacation center, and the municipal authorities and many 
taxpayers protested against the establishment of a tuberculosis hos- 
pital because it would tend to bring tuberculosis to those seekin 
health and refreshment there. After a full hearing, the State bean 
of health denied the application for a permit. 

The statutes made provision for a hearing before the State board 
of health, and the said board was given “the sole authority to grant 
or refuse its consent and approval to the erection, construction, and 
establishing of any and all hospitals, sanatoria, preventoria, or other 
institutions designed for the care, board, or treatment of any person 
or persons afflicted with the disease known as pulmonary tubercu- 
losis.” The society argued that the board, in passing upon permits, 
exercised a judicial function and that its action was required to be 
predicated upon the facts before it at the statutory hearing; that 
it could only receive and consider such evidence as would be con- 
sidered in a court of law; and that a landowner had an inherent 
right to make such use of his land as did not constitute a nuisance. 
The supreme court sustained the board’s denial of a permit, saying 
as follows: 

It is perhaps a sufficient answer to the whole argument to say that the State 
board of health is created under the police power of the State to protect the 
health of the citizens of the State. There is nothing in the record to indicate 
that the action under review is capricious, or based upon improper motives. 
The course and communication of disease is not so certainly understood that 
this court would be justified in saying that the State board of health must grant 
a permit for the establishment of a tuberculosis sanitarium adjoining a summer 
vacation center. But the legislature has said that the State board of health 
shall have the “sole authority to grant or refuse a permit” for the establish- 
ment of such a sanitarium, If these words mean anything, they mean that, 
when there is any reason to justify the action of the board, no other tribunal 
shall have the power to change the result. There is reason in the record for the 
action of the State board, and it is immaterial that others may reach a different 
conclusion. 

Law authorizing establishment of county tuberculosis hospitals held 
constitutional and section construed.— (Pennsylvania Supreme Court; 
Commonwealth ex rel. James et al. v. Woodring et al., Commissioners 
of Northampton County; petition of Montgomery County Medical 
Society; petition of Diller et al.; 187 A. 635; decided May 9, 1927.) 
The act of March 23, 1925, authorizing the establishment of county 
tuberculosis hospitals, was attacked as being unconstitutional on the 
following grounds: 

(1) That, because it required the vote of a majority of the electors 
of each county in favor of the establishment of a hospital, it was 
special legislation in violation of a constitutional provision that “ the 
general assembly shall not pass any local or special law: * * * 
regulating the affairs of counties, cities, townships, wards, boroughs, 
or school districts.” 

(2) That, because it required the court to appoint an advisory 
board to aid in the management and operation of each hospital, it 
violated a constitutional provision that “the general assembly shall 
not delegate to any special commission * * * any power to 
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make, supervise, or interfere with any municipal improvement, 
* * * or to levy taxes or perform any municipal function what- 
ever.” 

(3) That the legislature was without power by a subsequent enact- 
ment to validate elections in favor of the establishment of county 
tuberculosis hospitals held under a previous 1921 law which had been 
declared unconstitutional. 

(4) That the members of the advisory board provided for were 
county officers, and as such were required, pursuant to a constitu- 
tional provision, to be elected and not appointed. 

The supreme court decided against each of the above contentions 
and held the act to be constitutional. 

Section 12 of the act validated proceedings and elections, held 
under the 1921 law, for the establishment of county tuberculosis hos- 
pitals, and stated that “such proceedings and hospital may be com- 
pleted, and the said hospital may thereafter be managed and operated 
in accordance with the provisions of this act.” The court construed 
the word “ may ” as being permissive rather than mandatory, saying: 

* * * the legislature evidently intended to say that, where proceedings had 
been taken under the prior unconstitutional act, the public authorities are given 
permission to complete such proceedings and erect a hospital, if, in their good 
judgment, that course ought to be pursued. 

Enforcement of city ordinance prohibiting erection, etc., of tuber- 
culosis hospital within city enjoined—(South Carolina Supreme 
Court; Law et al., Spartanburg County Board, v. City of Spartan- 
burg, 146 S. E. 12; decided December 7, 1928.) A 1928 act pro- 
vided, among other things, that there should be erected a tubercu- 
losis hospital for Spartanburg County, that the location should be 
determined by the trustees of the Spartanburg General Hospital, 
and that the construction contract should be let and the equipment 
purchased by the Spartanburg County Board. The trustees of the 
general hospital selected a site, within the city of Spartanburg, 
which adjoined the grounds of the said hospital. Thereafter the 
city council of Spartanburg passed an ordinance prohibiting the 
erection, maintenance, establishment, and operation within the city 
of any hospital, sanatorium, camp, or other establishment for the 
treatment of tuberculosis. Section 4388, Code 1922, volume 3, gave 
cities the power to pass health ordinances, but such section con- 
tained a proviso that such ordinances should not be inconsistent 
with the laws of the State. 

The county board petitioned to permanently enjoin the city from 
enforcing or attempting to enforce the said ordinance, and to re- 
quire the city to grant to the county board a permit to construct a 
hospital. The supreme court granted the plaintiffs’ petition as 
prayed for. In so deciding, the court stated, in part, as follows: 

That which the State authorizes, directs, requires, licenses, or expressly 
permits a municipality is powerless to prohibit. * * * 

An ordinance which is repugnant either to the constitution or general laws 
is ipso facto void. * * * 

“Where the legislature directs or authorizes a particular thing to be done, 
the doing thereof can not be charged or complained of as a nuisance, although, 
apart from such authority, it might be a nuisance.” (29 Cye. 1197.) * * * 

A municipal corporation, although empowered by law to declare what shall 
ger a a nuisance, may not declare that to be one which in fact is 
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When the legislature enacted the statute authorizing and requiring Spartan- 
burg County to establish and maintain a tubercular hospital, it declared that 
the establishment and maintenance of such hospital was not detrimental to 
the public health, and the city of Spartanburg, therefore, could not by ordi- 
nance say that it is, nor can any other city in the State say so by similar 
ordinance. * * * 

* * * The Spartanburg General Hospital is a part of the county govern- 
ment, and the legislature in its wisdom may provide for the establishment of a 
separate hospital to care for the tubercular, and is authorized so to do by the 
constitution of the State. It is a humane act, intending to relieve the suffering 
and sick from the great “ white plague,’ and the ordinance of the city was 
passed to prevent what the legislature had given the petitioners the right to do. 

Enjoining of maternity hospital refused—(Texas Court of Civil 
Appeals; Perry et al. v. Ripley et al., 282 S. W..329; decided Feb- 
ruary 13, 1926.) Where a maternity hospital was conducted in con- 
formity to law and there had been no abuse of discretion on the part 
of the local health officer in approving the application for license or 
on the part of the State board of health in granting the license, an 
injunction to restrain the operation of the hospital on the ground 
that the same might become a nuisance was refused by the court of 
civil appeals. 


Housing Code. (See Buildings.) 

Incompatibility of Positions. (See Schools.) 

ee Diseases. (See Occupational diseases; Workmen’s compensation 
acts. 

Infectious Diseases. (See Communicable diseases. ) 

Inflammation of the Eyes of the Newborn. (See Communicable diseases. ) 

Initiative and Referendum. (See Ordinances.) 

Jails. 


Use of town jail restricted —(Louisiana Supreme Court; Board of 
Health of State of Louisiana v. Town of De Quincy et al., 111 So. 
789; decided February 28, 1927.) Section 2 of Act 251 of 1918 re- 
quired that each and every municipal, parish, or State prison, lockup, 
or camp be of sufficient size and strength to hold and keep securely 
the prisoners contained there, and that, when used for both sexes and 
both races, such jail contain at least four separate apartments, one 
for white men, one for white women, one for colored men, and one 
for colored women. The State board of health applied for an injunc- 
tion to restrain the authorities of the town De Quincy from confining 
prisoners in the town jail, on the ground that the construction and 
maintenance of the jail were not in accordance with Act 251 of 1918. 
The jail contained only two cells, but it was shown that white and 
colored people were never placed in the same cell, nor were men 
and women of either race ever locked up in the same cell. While 
the jail was an old one, it was, however, safe for the confinement of 
prisoners and had been kept in as sanitary a condition as the situa- 
tion and circumstances would permit. The lower court granted the 
plaintiff’s demand to the extent of enjoining the officers of the munici- 
pality from using the jail as constructed “ for the purpose of confining 
more than two classes of prisoners, that is, from confining both men 
and women and people of the white and colored races.” This judg- 
ment was affirmed by the supreme court, which said: 


It will be observed that this requirement [of section 2] of the statute only 


applies and is only to be enforced where the jail is used for confinement of both 
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sexes and both races. Otherwise, this provision and requirement is not man- 


datory. 
As already stated, it had been the invariable custom of the town authorities 


not to confine in the same cell prisoners of different sexes or different races. 
The trial judge took cognizance of this requirement of the statute and sus- 


tained the plaintiff’s demand to that extent. 
We are of the opinion that the court granted all the relief which the plaintiff 
board is entitled to, under the evidence and the conditions surrounding the 


subject matter at issue. 
Laboratories. (See X-ray laboratories. ) 


Laundries. 

Enforcement of laundry ordinance not enjoined.—(Illinois Su- 
preme Court; Ruban et al. v. City of Chicago et al., 161 N. E. 133; 
decided April 21, 1928.) Suit was brought by the plaintiffs to re- 
strain the city of Chicago from enforcing an ordinance regulating 
the laundry business. The plaintiffs received soiled clothes and 
linens, had the same collected, washed, dried, and returned by steam 
laundry companies, and then hand-ironed the articles themselves. 
The city ordinance provided that any place, etc., which was used for 
the purpose of washing, drying, starching, or ironing wearing ap- 
parel, linens, etc., for the general public should be deemed a laundry, 
and required a license to conduct the same. The court held that the 
city had the power to direct the location and regulate the use and 
construction of laundries, and that the requirement of a license was 
legal. The plaintiffs contended that they were not engaged in the 
laundry business, the basis of their contention being that a laundr 
was a place where clothing and other articles were washed and aoned 
But the court pointed out that the definition in the ordinance of a 
laundry, which definition it was held was a proper incident to the 
power conferred to regulate laundries, was that it was any place, 
etc., used for the purpose of marking, sorting, washing, drying, 
starching, o7 ironing the articles therein mentioned, and decided that 
the plaintiffs were engaged in the laundry business and were not 
entitled to the relief asked. 

Collar manufacturers laundering own collars held not engaged in 
public laundry work.—(New York Supreme Court, Appellate Divi- 
sion; Van Zandt’s Inc., v. Department of Labor of New York et al.; 
C. W. Ferguson Collar Co. v. Same, 228 N. Y. S. 635; decided May 8, 
1928.) Section 296 of the labor law provided, in part, that “A shop, 
room, or building where one or more persons are employed in doing 

ublic laundry work by way of trade or for purposes of gain is a 
actory within the meaning of this chapter and subject to the pro- 
visions relating to factories.” The State industrial board adopted 
a set of rules relating to laundries, commonly called the laundry code, 
and in rule 1700 defined a laundry as “an establishment wherein 
public laundry work is done by way of trade or for purposes of gain, 
and in which the washing, ironing, or other finishing of clothes or 
other textiles is accomplished by the use of power-driven machinery.” 
The term “ factory ” was defined by section 2, subdivision 9, of the 
labor law as follows: 

“Factory ” includes a mill, workshop, or other manufacturing establishment 
and all buildings, sheds, structures, or other places used for or in connection 
therewith, where one or more persons are employed at manufacturing, including 
making, altering, repairing, finishing, bottling, canning, cleaning, or laundering 
any article or thing, in whole or in part * * *, 
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The State department of labor issued an order requiring plain- 
tiffs, who were collar manufacturers, to comply with the laundry 
code. The plaintiffs laundered only their own collars and did not 
hold themselves out to the public as laundries. They did no 
laundry work directly for the public, but confined themselves strictly 
te washing and ironing their own collars before packing them and 
placing them on the market for sale. The plaintiffs brought actions 
to have the labor department’s order declared invalid on the ground 
that the said department was without jurisdiction or authority to 
issue the same. The lower court dismissed the complaints, but the 
appellate court reversed the judgments of the court below and held 
that the order was invalid as to the plaintiffs. The court stated, in 
part, as follows: 


* * * The laundering is a purely incidental part of the work of manu- 
facturing, to make the manufactured product more salable. Thus, incidentally, 
the public receives the benefit of laundering work, because the laundered article 
eventually gets into the hands of nembers of the public. It is upon this theory 
that the industrial board and the court below have found that such manufac 
turers are doing “ public laundry work,” and doing it “by way of trade or for 
purposes of gain.” We think that is a strained construction of the language 
used in the statutory definition. Such collar manufacturer does not operate a 
commercial or “ public” laundry, as the word “ public,” so applied, would be 
ordinarily understood. It has no customers as such, and does not hold itself 
out to the public, “by way of trade or for purposes of gain,’ as engaged in 
the laundry business. In our opinion, that is the significance of the word 
“public ” in the term “ public laundry work ’’—doing laundry work directly for 
the public, by cleaning and ironing soiled and used clothes on orders received 
from members of the public as customers. Section 296 of the labor law has 
been on the statute books in its present form since 1901, and apparently until 
1924 no effort was made to apply it to manufacturers incidentally engaged in 
laundering their own output. * * * 

The factories of the plaintiffs, including the places therein where they launder 
their own collars, are subject to the labor law. Rules of the industrial board 
may be made, ordering the plaintiffs to guard their machinery, and otherwise 
protect their employees, engaged in laundering, but the board must exercise 
its power under that part of the industrial code relating to factories, rather 
than under the portion known as the laundry code. We hold that the rules 
objected to by the plaintiffs apply only to laundries wherein public laundry 
work is done by way of trade or for purposes of gain; that the plaintiffs do 
not conduct such a laundry; that*the department of labor was without juris- 
dietion or authority to issue to the plaintiffs the orders requiring them to 
comply with such rules; and that said orders are invalid as to the plaintiffs. 


Interpretation. of term “ public laundry” as used in licensing stat- 
ute.— (Rhode Island Supreme Court; State v. Wah Lee, 144 A. 159; 
decided January 17, 1929.) Sections 1 and 2 of chapter 1200, Laws 
1928. provided in part as follows: 


SecTION 1. In this act unless the context otherwise requires “ public laundry ” 
shall mean and include any plant or equipment conducted or operated as a 
jaundry for profit, and for which business is solicited from the general public, 
but shall not mean or include a laundry operated exclusively for and in connee- 
tion with a hospital, school or other institution, hotel, boarding house or private 
dwelling, nor a laundry operated by one institution which also serves another 
institution. 

ad * % * * * * 

SEc. 2, No person shall conduct or operate a public laundry in any city or 
town * * * until the licensing authorities of such city or town shall have 
caused an inspection to be made of such laundry and shall have issued a permit 
for the operation thereof. Such permit shall be issued upon such terms and 
subject to such rules and regulations not inconsistent with law, as said licensing 
authorities may prescribe for the purpose of protecting the public health and the 
suppression of insanitary conditions. * * * 
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In a criminal proceeding, in which was charged the conducting of 
a public laundry in violation of section 2 of said chapter 1200, the 
district court certified to the supreme court for determination the 
following question : 


If a person operates and conducts an establishment having signs with the 
word “laundry” printed thereon attached to the building in which such estab- 
lishment is located, solicits laundry business from the general public for profit, 
receives soiled clothes to be washed, cleaned, and ironed, sends those clothes to 
a wet wash laundry, operated by some person other than the defendant, for wash- 
ing, and upon their return to the person operating and conducting the establish- 
ment first in this quest‘on mentioned, starches, irons, and prepares them for 
delivery in packages to the customers, said estabishment being equipped with 
electric ironing machines, flats, starching materials and apparatus, which electric 
ironing machines, flats, starching materials and apparatus are used by the per- 
son first mentioned in this question in such starching, ironing, and preparing for 
delivery (but such person does no washing of clothes on his premises), is such 
an establishment to be deemed a “ public laundry ” with'n the meaning of sec- 
tion 1, chapter 1200 of the Public Laws of 1928? 


The supreme court’s answer was that “an establishment such as 
that described in the question is to be deemed a public laundry 
within the meaning of section 1, chapter 1200, of the Public Laws of 
1928.” The reasons which impelled such decision are pointed out 
in the following excerpts from the opinion: 


* * * The standard dictionaries define a laundry as “a place where Jaun- 
dering is being done’; and among the definitions given to the term “ to launder" 
is ‘to wash and to smooth with a flatiron or mangle.” * * * 

The act is based upon a leg’slative determination that the public health is 
liable to be endangered by the contamination of clothes while they remain in the 
possession of a public laundry which is maintained in an insanitary condition or 
operated ‘n an insanitary manner. The purpose of the general assembly in the 
enactment is plainly to guard the communities of the State from this danger by 
a system of inspection and a control of the operation of such laundries through 
permits. , 

s s . co * * * 

Whatever may be the etymological derivation of the word, in the social and 
domestic life of to-day the popular and ordinary meaning of the term “laundry,” 
used in connection with the word “ public,” is that of a place to which the public 
are invited to deliver soiled clothes to be washed, dried, starched, ironed, and 
subjected to the processes ordinarily employed to render soiled clothes suitable 
for further use. An establishment which performs all or any considerable por- 
tion of those services for the public is in common acceptation “a public laundry.” 
We know of no general term other than that of a “ public laundry” which would 
properly designate a place where all of such services are rendered save that of 
washing the clothes. We think that this is well illustrated by the subject mat- 
ter with regard to which the question before us arose. It was fully set forth in 
the arguments of both counsel at the hearing that the respondent is one of a 
very large class of Chinamen who conduct establishments throughout all the 
urban communities of the State; that the proprietor of each of those establish- 
ments carries on his business in the same manner as this respondent, and for his 
own advantage has the washing of the clothes performed by others as set out in 
the question. It was noticeable that each counsel, apparently for lack of a bet- 
ter designation, constantly referred to those establishments as ‘‘ Chinese laun- 
dries.” It can not be controverted that for many years they have advertised 
themselves as laundries, have always been so called in this State, and their pro- 
prietors are popularly known as “ Chinese laundrymen.” It is unreasonable to 
conclude that the general assembly, in adopting this act in the interest of the 
public health, intended to exclude this large number of “Chinese laundries” 
from the inspection and regulation provided by the act for the purpose of the 
“ suppression of insanitary conditions” in public laundries. * * * 

* * * It can not fairly be assumed, however, that the general assembly 
did not intend to guard the clothes from contamination arising from insanitary 
surroundings during the manipulation of the clothes while drying, and while 
being prepared for starching and ironing, and during the process of starching 
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and ironing, and while they were waiting to be returned to the customer. A 
different view would lead to the unreasonable conclusion that, if the inspection 
of a public laundry showed the room in which the washing was done to con- 
form to the rules and regulations of the licensing authorities and to be in a 
sanitary condition, it was the intention of the general assembly that the licens- 
ing authorities should disregard perfectly patent insanitary conditions in the 
other rooms where the later processes of drying, starching, and ironing were 
carried on. . 


Liability of Sanitary Commission. (See Sanitary commission, liability of.) 
Livestock. (See Animals.) . 

Malaria. (See Mosquitoes.) 

Markets. (See Food.) 

Marriages. (Sce also Venereal diseases. ) 

Marriage annulled for fraud where husband concealed fact of 
being an epileptic.—(New Jersey Court of Chancery; Busch v. Gru- 
ber, 181 A. 101; decided November 27, 1925.) The petitioner asked 
an annulment of her marriage on the ground that the defendant had 
concealed from her the fact that he was afflicted with epilepsy. 
The court decreed an annulment, stating that “when a man who 
contracts marriage is and has been suffering from epilepsy (a 
chronic disease of the nervous system, attended by brain deteriora- 
tion, which is progressive, is congenital, and likely to be transmitted 
by marriage and childbearing, and is considered incurable) [and] 
represents to his prospective wife that he is in good health, had 
never been sick, and had had no occasion for a doctor, and within 
a short time after the marriage had epileptic fits, and his wife then 
for the first time discovered the disease with which he was afflicted, 
and straightway left him, having had no knowledge of his condi- 
tion at or before the time of the nuptials, the wife is entitled to 
have the marriage annulled for fraud, notwithstanding consumma- 
tion.” 

Maternity Hospitals. (See Hospitals.) 

Mattresses. (See Bedding.) 

Meat. (See Abattoirs; Food.) 

Medical Services and Supplies. (See Municipalities, liability of.) 
Mental Defectives. (See Sexual sterilization.) 

Milk. 

Milk ordinance upheld.—(Alabama Supreme Court; Walker v. 
City of Birmingham et al., 112 So. 823; decided March 31, 1927.) 
The plaintiff brought suit to restrain and enjoin the city of Birming- 
ham and the local health authorities from interfering with his busi- 
ness by refusing to grant him a license to sell milk in the city. The 
ordinance gave to the board of health power to. refuse a permit 
when, in its judgment, the applicant was not a proper person, and 
also made provision for a hearing. In upholding this power, the 
supreme court said: 

We think there can be no serious objection to the bill on the ground that 
the ordinance governing the sale of milk in the city of Birmingham is void 
as involving the unwarranted delegation of legislative power. The act of 
August 20, 1915, section 6, armed the city with the full and complete power to 
adopt ordinances and regulations, not inconsistent with the laws of the State 


or the State and Federal Constitutions, providing for the safety and preserving 
the health of its inhabitants. (Acts 1915, p. 294, et seq.) The administration 
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of such an ordinance may be committed to subordinate officers—necessarily must 
be—without offense against any principle of constitutional law. * * * Nor 
is the ordinance objectionable as committing to an officer or officers the power 
to decide, according to their own notion in each particular case, the question 
of issuing or withholding a license, and thus deciding according to their 
unregulated d’scretion who, may, and who may not, engage in a legitimate 
and useful—even, we may say, necessary—business, for, while it confers upon 
the board of health the right to refuse a permit “ when in its judgment the 
applicant for such permit is not a proper person to be granted such permit,” 
the further provision is that in every case the applicant shall have the right 
to be heard in person or by counsel, or both, with the right to ‘ntroduce 
competent evidence in support of his application, and the right of the board 
to revoke licenses is safeguarded in like manner * * *, ® * * the 
ordinance in this case made ample provision for a hearing. 


Requirement of ordinance that milk be pasteurized in munici- 
pality upheld.—(California First District Court of Appeal, Division 
2; Witt et al. v. Klimm et al., Board of Health and Milk Inspection 
Service, 274 P. 1039; decided February 21, 1929.) One of the pro- 
visions of an ordinance of the city and county of San Francisco read 
as follows: 


All milk intended for human consumption, in San Francisco, that comes from 
cows that have not passed the tuberculin test, except when sold in bulk to the 
wholesale trade, shall be pasteurized in San Francisco in accordance with the 
method set forth herein. 


The petitioners, who produced, pasteurized, and bottled milk in 
San Mateo County, applied for a permit to sell grade A pasteurized 
market milk in the city and county of San Francisco. A permit was 
refused on the sole ground that the pasteurized milk which peti- 
tioners desired to sell was not pasteurized within San Francisco as 
required by the ordinance. A mandamus proceeding was brought to 
compel the issuance of a permit, but the court decided against the 
petitioners, holding the requirement of the ordinance to be a valid 
exercise of the police power. In the course of its opinion the court 
of appeal said: 


As we have noted above, the legislature has seen fit to enact the “ Pure milk 
law of California,” which prescribes certain general rules applicable in all cities 
and elsewhere in California, regulating the production and sale of milk for 
human consumption. This law, however, does not prohibit the enactment of 
additional local regulations by municipalities in keeping with the purpose of 
said “ Pure milk law,” so long as the requirements of the municipal ordinance 
are not in themselves pernicious, as being unreasonable or discriminatory. 
There may be different regulations without a conflict. * * * 

The provisions of the ordinance requiring that the milk be pasteurized within 
the city and county of San Francisco is simply a new and additional and more 
stringent regulation than that contained in the State law on the same subject. 
These requirements of the ordinance are not in themselves unreasonable or dis- 
criminatory and do not conflict with the State law, therefore both may stand. 

The ordinance is not destructive of petitioner’s business. There is nothing in 
the ordinance to prevent petitioners from selling their milk in San Francisco; 
they only have to pasteurize their milk within the city and county of San Fran- 
cisco, the same as all other outside dealers in milk are doing. * * * 

If petitioner's contention be sound, and the health department of the city and 
county of San Francisco be required to go to Colma and there inspect petitioner’s 
pasteurization plant, there would be nothing to prevent all outside dealers in 
milk from requiring the same thing, and the health department would be called 
upon to make inspections of pasteurization plants in many of the other counties 
of the State, such as Alameda, Solano, Contra Costa, and possibly others. It 
goes Without saying that such a requirement of the health department would not 
only be unreasonable and exceedingly expensive, but it would seriously impair, 
if not wholly destroy, the efficiency of the entire inspection service. 
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* * * We think the ordinance in question is a valid exercise of the police 
power of the city and county of San Francisco, enacted and enforced in the 
interest of public health, and should be upheld. 


Refusal of license to sell milk sustained.—(Connecticut Supreme 
Court of Errors; State ex rel. Shelton v. Edwards et al., 146 A. 382; 
decided May 21, 1929.) A 1923 ordinance of the city of Shelton 
provided for the issuance of licenses to sell milk, such licenses expir- 
ing on December 31 of each year. The city milk inspector approved 
applications for such licenses, if the milk, which it was desired to sell, 
was pure and wholesome, and the city clerk issued the licenses. A 
1928 ordinance made it unlawful, after January 1, 1929, to sell milk 
unless the milk was from tuberculin-tested cattle or had been pas- 
teurized. At the close of the year 1928 before the 1928 ordinance 
became effective, the relator, a retail milk dealer, sought a license 
for the year 1929 and was refused because of noncompliance with the 
requirements of the 1928 ordinance. He brought a mandamus pro- 
ceeding to compel the issuance of a license to him, and this proceed- 
ing was heard after the 1928 ordinance had become effective. The 
judgment of the trial court, which was upheld by the supreme court 
of errors, was adverse to the relator. The appellate court, in its 
opinion, stated the relator’s contention as follows: 

* * ¥* His claim then comes down to this, that since, if a license had been 
issued to him, he could legally have operated under it on the Ist day of January, 
1929, the city officials were bound to give him a license for the entire year. 


The court then proceeded to say: 


* * * The writ of mandamus is a prerogative writ. It is not demandable 
as a matter of strict right and is subject to the exercise of a sound legal discre- 
tion, though it will not be refused when the applicant has a clear legal right and 
a substantial matter is involved. [Cases cited.] The most that the relator was 
entitled to, as a matter of strict right, was a license to sell milk on the 1st day 
of January, 1929, which was the only day upon which he could legally sell it. 
This was not what he asked for and doubtless not what he wanted. The writ 
will not issue to compel a technical compliance with the letter of the law. If 
the right sought to be enforced is or has become a mere abstract right, the en- 
forcement of which will be of no substantial or practical benefit to the peti- 
tioner, the writ will not issue though otherwise the applicant would be entitled 
to it. (88 Corpus Juris, 586, 587.) The license, if one had been issued to the 
relator upon his application, would have been a useless thing after the 1st day 
of January, 1929, since it is not to be presumed that he would violate the law 
by continuing to sell his unpasteurized milk after that date, and if he did his 
license was subject to immediate revocation. He was not entitled to a license 
to sell milk during the year 1929, which was the license he applied for, and the 
city officials were justified in refusing to issue such a license. 

Though he had a legal right upon this application to have a license issued to 
him on December 31, 1928, under which he could sell milk on January 1, 1929, 
had he asked for it, the court would not have been justified in issuing a per- 
emptory writ when the motion to quash was heard, which was on January 11, 
1929. Such action would have been in effect an order to the officials of the city 
to violate an ordinance then in full force and effect. Needless to say the court 
will not by mandamus compel public officials to perform an act which would 
result in a violation of law. * * * 


Portion of milk ordinance making charge for inspection of dairies 
more than 5 miles beyond city limits held void.—(Florida Supreme 
Court, Division B; Root v. Mizel, Chief of Police, 117 So. 380; 
decided May 30, 1928.) In habeas corpus proceedings the return to 
the writ alleged in effect that the petitioner was held for violating the 
milk ordinance of the city of Bartow in having in his possession milk 
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for sale from a dairy not having a permit as required by the ordi- 
nance. The said ordinance, among other things, required that a per- 
son selling or having in his possession for sale within the city any 
milk or milk products should first procure a permit from the city 
health department to do so, and prohibited such person from offering 
for sale within the city any milk or milk products from any dairy 
which had not secured such a permit from the city, the said permit to 
cost $1 annually. The ordinance also required the city health officer 
to make inspections at least once per month, and, where the dairy 
was more than 5 miles beyond the city limits, a charge of $25 per day 
was made, payable in advance. The lower court remanded the peti- 
tioner to the custody of the appellee, but the supreme court on appeal 
ordered the petitioner discharged from custody, saying: 

No authority is shown to inspect dairies beyond the city limits. It is shown 
that dairies within the 5-mile limit are charged no fee for inspection while those 
beyond the 5-mile limit where no authority is shown to inspect are charged $25 
per month, or $300 per year, for inspection. The dairies furnishing the milk 
that petitioner is charged with having in possession for the purpose of sale 
without a permit are shown to be 50 or 60 miles from the city of Bartow. 

For these and other reasons prevalent on the face of the record that portion 
of ordinance No. 12a providing $25 per day for inspections made 5 miles beyond 
the city limits is unreasonable and void, so the judgment below is reversed, and 
the petitioner ordered discharged from custody. 

Milk ordinance construed.—(Georgia Supreme Court; Leontas v. 
Mayor and Aldermen of City of Savannah, 188 S. E. 154; decided 
May 5, 1927.) An ordinance of the city of Savannah, authorized the 
health officer to adopt and publish such regulations as he deemed 

roper and necessary to insure the suitableness for consumption as 
vuman food of all milk and cream intended for consumption in the 
city, and to prohibit within the city the sale of milk or cream con- 
trary to such regulations. The ordinance also empowered the health 
officer, if upon inspection he found conditions to be such as, in his 
opinion, rendered milk or cream unsuitable or unsafe for human 
food and warranted its exclusion from sale in the city, to absolutely 
prohibit the sale thereof until such time as the reason for the exclu- 
sion had, in his opinion, ceased. In a case involving the said ordi- 
nance, the supreme court held that a provision in the ordinance 
that “the action of the health officer hereunder [to] be subject to 
the approval of the sanitary board” referred to regulations which 
the ordinance authorized the health officer to make, and did not 
refer to the power conferred upon him to exclude from sale milk or 
cream which he found upon inspection to be unsuitable or unsafe 
for human food. The court stated that “This [latter] power is 
conferred directly by the mayor and council of the city upon this 
officer by this ordinance, and the same does not require the approval 
of the sanitary board before it can be exercised by the health officer.” 

Milk ordinance sustained —(Georgia Supreme Court; Leontas v. 
Walker, Governor, 142 S. E. 891; decided April 16, 1928.) An ordi- 
nance of the city of Savannah relating to the production, handling, 
and sale of milk and cream gave the city health officer power to 
prohibit within the city the sale of milk and cream when conditions 
at dairy farms, etc., were such as, in his opinion, rendered the milk 
and cream unsuitable or unsafe for human food. Acting under this 
ordinance the health officer prohibited the sale of milk produced by 
appellant. Later an indictment was returned against the appellant 


a 
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charging him with involuntary manslaughter, it being alleged that 
a certain person had died as a result of drinking milk which had 
been sold by the appellant, contrary to the prohibition of the health 
officer, and which milk had been finally purchased and consumed 
by the decedent. In a proceeding to forfeit a bond given by the 
appellant for his appearance in court to answer the charge against 
him, several reasons were given by him why the indictment was void, 
among which were the following: 

(1) The above-mentioned ordinance violated the constitutional pro- 
vision that “No law or ordinance shall pass which refers to more 
than one subject matter, or contains matter different from what is 
expressed in the title thereof.” because the ordinance intended to 
provide for the regulation of the sale of milk and it was attempted 
in the same ordinance to give authority to the health officer to abso- 
lutely prohibit the sale thereof. 

(2) The ordinance was unconstitutional in that it purported to 
vest arbitrary discretion in a public officer without prescribing a 
definite rule for his guidance. 

(3) The city, while having authority to enact ordinances, was 
without authority to delegate legislative authority to any one indi- 
vidual or public officer, such as the health officer, unless and until 
the action of said officer had been approved by the city sanitary board. 

(4) The ordinance was vague, unreasonable, arbitrary, unenforce- 
able, and void in that it attempted arbitrarily to vest in the hands 
- of the health officer the absolute power to prohibit the sale of milk 
without such authority being first approved by a governmental or 
legislative body. 

The supreme court, however, held that the indictment was not void 
for any of the reasons given by the appellant. 

Recovery of damages for injuries from glass in milk denied. — 

(Massachusetts Supreme Judicial Court; Carlson v. Turner Centre 
System, 161 N. E. 245; decided April 5, 1928.) The plaintiff, who 
purchased a bottle of milk from a retail dealer, sought damages, for 
injuries from a small piece of glass in the milk, from the defendant 
corporation, which bottled and sold the milk to the retailer, in an 
action of contract on the ground of an implied warranty by the 
defendant that the milk was wholesome and fit for human consump- 
tion, but the supreme court denied recovery because there was no 
contractual relation between the defendant and the plaintiff. who 
had dealt only with the retailer. 
_ Refusal to pasteurize milk not ground for denial of permit.—(Mis- 
sourl Supreme Court; State ex rel. Knese et al. v. Kinsey et al., 
Board of Public Service, 282 S. W. 437; decided April 9, 1926.) In 
mandamus proceedings to compel the issuance of permits to milk 
dealers the supreme court decided that the board of public service 
of the city of St. Louis, acting under a city ordinance, could not re- 
fuse to issue such permits where the reason for so doing was the re- 
fusal of the milk dealers to pasteurize their milk. The court stated 
that the milk dealers “ have a right to deal in it [raw milk] under 
the statutes and constitution, and a denial of that right is supported 
by neither law nor reason.” 

Sale in city of milk pasteurized outside of city—(New York 
Court of Appeals; Lang’s Creamery, Inc., v. City of Niagara Falls 
et al., 167 N. E. 464; decided July 11, 1929.) An ordinance of the 
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city of Niagara Falls provided that no one should sell milk in the 
city without a license, renewable annually, from the health officer ; 
that the application for the license should be in writing, stating the 
applicant’s sources of milk supply; that the health officer should 
inspect such sources of supply, having the protection of the public 
health in view; and that a milk dealer’s permit should be issued to 
the applicant, if the health officer was satisfied that the applicant had 
fully complied with the regulations. In addition there was a section 
which provided that “ No milk or cream shall be sold or offered for 
sale as ‘ pasteurized ’ milk or cream unless the same shall have been 
‘ pasteurized ’ within the limits of Niagara Falls.” 

The plaintiff corporation, which pasteurized milk in the city of 
Buffalo, desired to sell the bottled product in Niagara Falls. It did 
not apply for a license to sell milk in Niagara Falls because it had 
been informed by the city officials that the pasteurization provision 
would be enforced against it. It brought-an action to restrain the 
city and its officials from enforcing the ordinance or interfering with 
the sale by it in the city of pure pasteurized milk and cream. The 
validity of the pasteurization provision was challenged as an un- 
reasonable exercise of the city’s power, under statute, to regulate and 
license occupations and businesses so as to preserve and care for the 
health of the inhabitants of the city and visitors thereto and as an 
oo discrimination against out-of-town dealers in pasteurized 
milk. 

The court of appeals decided that the plaintiff was not in a posi- 
tion to question the validity of the pasteurization provision. The 
court stated that the plaintiff should apply to the local authorities 
for a license to sell its milk products and that, if such application 
was unreasonably refused, it would then have a remedy through 
mandamus. The court then proceeded to say that in such mandamus 
proceeding the validity of the ordinance would be subject to attack, 
but that, if, “on such an application [for a license], it did not 
appear that its pasteurization plant was properly conducted and 
its sources of milk supply Were sanitary, the license might reason- 
-— be refused without regard to the validity of the ordinance.” 

Wrongful revocation of milk dealer's permit.—(New York Supreme 
Court; In re Morris, 219 N. ¥. S. 148; decided November 22, 1926.) 
At a meeting of the New York City board of health, to which all 
the wholesale milk dealers or jobbers were invited, the dealers were 
advised that “unfair competition, such as the solicitation or the tak- 
ing away of another dealer’s customer, by the giving of free milk, 
or a cash inducement, or the slashing of prices out of relation to the 
prevalent market price, would be looked upon with disfavor” by 
the department of health, “as it tended to precipitate these trade 
wars, in which the sale of adulterated or a low quality of milk gen- 
erally followed.” The dealers were also advised that any such unfair 
practices “would be treated as an act that tends to undermine the 
purity and wholesomeness of the milk supply” and “would be 
ground for revocation of the dealer’s permit as a person unfit to 
sell and deliver milk in the city.” A complaint was made to the 
department of health that Morris, the petitioner in this case, had 
violated the so-called order, and, after a hearing before the trial 
board of the department. his permit was revoked. In a mandamus 
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roceeding to compel the issuance to him of a permit, the court 
held that he was entitled to the relief he sought, stating as follows 
in the opinion: 

Assuming that petitioner did deliver milk free of charge to certain dealers, 
and made cash payments to other dealers for the purpose of procuring their 
business, he was not guilty, as far as I have been able to discover, of the com- 
mission of any illegal acts. If he can successfully sell pure milk of the required 
standard to the distributors at prices. lower than the so-called market rate, 
other dealers can, and eventually must, do likewise, with a resulting reduction 
in cost to the consumer. In that way the public will receive the benefit derived 
from open competition. It seems to me that a strict enforcement of the penal 
laws, with severe penalties for violation, will result in keeping milk and milk 
products pure and wholesome. If the possibility of adulteration, as a result of 
free competition, brings about a departmental policy which practically eliminates 
competition, then the effect is to deprive the public of the benefits which it 
has heretofore derived from the enforcement of section 340 of the general busi- 
ness law (as amended by laws of 1921, c. 712), commonly called the Donnelly 
Act. The purpose of this particular provision of our law “is to destroy monop- 
olies in the manufacture, production, and sale in this State of commodities in 
common use, to prevent combinations in restraint of competition in the supply 
or price of such commodities, or in restraint of the free pursuit of any lawful 
business, trade, or occupation.” (Matter of Davies, 168 N. Y. 89, 61 N. EB. 118, 
56 L. R. A. 855.) 

* * * In this proceeding it appears that petitioner had not been con- 
victed of an illegal practice, at least since the board of health issued the permit 
to him, and has conformed to the spirit and intent of the general business law 
by the breaking down of prices of milk in fair competition with others. * * * 


Milk ordinance held valid—(Oregon Supreme Court; Korth v. 
City of Portland et al.; Georgeson v. Same, 261 P. 895; decided 
November 29, 1927.) Suits were brought against the city of Port- 
land by which it was sought to restrain the enforcement of an ordi- 
nance relating to milk sold within the city. The ordinance pre- 
scribed various requirements relative to the production and handling 
of milk, all of which were designed to secure the purity of same, 
and also imposed a license fee. The plaintiffs produced milk on 
dairy farms outside of the city, but sold the milk within the city. 
One of the contentions against the ordinance was that it was an 
attempt to exercise extraterritorial power. But the supreme court 
held adversely to this view, as the requirements touched only those 
persons who sold milk within the city. Another contention was 
that a State law, which related to peddlers, prevented the city from 
levying a license fee, the law providing that “ Nothing contained in 
this act shall be deemed to impair or restrain the right of any in- 
corporated city or town to enact and enforce reasonable regulations 
without imposing licensing fees, to require purity and wholesome- 
ness in milk and other foods.” However, the supreme court held 
that the quoted sentence was a nullity because not germane to the 
title of the act and thus in contravention of the State constitution. 
Regarding the license fee prescribed by the ordinance, the court 
stated: 

Such license fee is not levied for peddling. It is not provided for revenue 
primarily. It is a reasonable provision for the proper inspection and regula- 
tion of the sale of milk within the city. Those who are selling milk are 
required to register and pay a license, not because they are selling as peddlers, 
but to insure the proper regulation for the protection of the inhabitants of 
the city. 

A third contention, against which the court also decided, was that 
the ordinance was void because it conferred arbitrary and unregu- 
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lated power upon the health officer. In concluding its opinion, the 
court said: 

It follows that the ordinance attacked * * * is a valid exercise of the 
police power of the city of Portland. Plaintiffs have not complied with the 
valid provisions contained in the ordinance. The decision sustaining the 
demurrer and dismissing the bill is correct, and the decree of the circuit court 
is therefore affirmed. 


Milk ordinance held valid.—(Pennsylvania Supreme Court; Hoar 
v. City of Lancaster et al., 137 A. 664; decided May 9, 1927.) The 
plaintiff brought suit to enjoin the city of Lancaster and its officers 
and agents from enforcing an ordinance regulating the sale of milk 
in the city. The trial court granted a preliminary injunction but 
subsequently dissolved the same, whereupon plaintiff appealed. It 
was urged by plaintiff (1) that the ordinance was violative of a 
statute which required that all bills, except general appropriation 
bills, should contain only one subject, which should be expressed in 
the title; (2) that the city had no power to constitute its board of 
health a milk-inspection bureau and confer authority upon the board’s 
officers to enforce a milk-inspection ordinance; and (3) that the 
ordinance was unreasonable. In holding that these objections to the 
ordinance could not be sustained, the supreme court said: 

* * * The ordinance in question clearly comprehends but one subject, the 
supervision by the proper authority of the sale of milk in the city. In connec- 
tion with such sales, the enactment complained of merely provides the method of 
enforcing the provisions necessary and incidental to supervision, as the use of 
the word “ regulate” indicates; consequently its title is sufficient and its terms 
are not in this respect violative of the act of June 27, 1913. 

Under the act of May 27, 1919 (P. L. 323, 337, 384), council in cities of the 
third class is empowered to enact ordinances to secure the health of the inhabi- 
tants, and to this end may “create any office, public board, or department which 
they deem necessary for the good government and interest of the city,” and, 
possessing that authority, the city of Lancaster created a board of health for the 
protection of the welfare and health of the citizens of that city. In the absence 
of forbidding legislation we know of no more appropriate body or officer in which 
to lodge the power of milk inspection than this municipal subdivision. Ordi- 
nances of this type are neither unreasonable nor unusual. They have fre- 
quently been upheld by the courts of this and other jurisdictions. * * * 


Ordinance requiring milk sold for consumption on premises to be in 
original container held valid—(Wisconsin Supreme Court; City of 
Milwaukee v. Childs Co., 217 N. W. 703; decided February 7, 1928.) 
An ordinance of the city of Milwaukee provided: 

It shall be unlawful, for any person, within the limits of the city of Mil- 
waukee, to sell milk in any way whatsoever for consumption on the premises 
where sold, excepting in original containers well capped or sealed, served intact 
in such container or opened in the presence of the person served, and containing 
only the quantity of milk intended for use of the person served, and iall milk 
so served shall, in every instance, be bottled either at a dairy or milk plant. 

The defendant was convicted of serving milk to a patron of its 
restaurant in violation of the terms of the ordinance. On appeal 
the power of the city to adopt the ordinance was challenged and 
the ordinance itself was attacked as being invalid, but the supreme 
court affirmed the conviction. The following are portions of the 
appellate court’s opinion: 

The ordinance, if reasonable, is well within the power of the city to enact. 
Properly construed, the ordinance is a reasonable regulation. The language 


of the ordinance would authorize a very sweeping construction—a contruction 
which would make it impossible to serve any article of food of which milk was 
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the dominant element, such as milk toast, an oyster stew, or milk to be used 
in tea or coffee, or upon pudding or fruits or breakfast foods. To give the 
ordinance such a construction would make the reasonableness thereof very 
doubtful, and we are disposed to construe it as prohibiting merely the sale of 
milk for beverage purposes except as therein prescribed. As so construed, the 
regulation is not unreasonable. 

It is a matter of common knowledge that milk is a prolific source of disease 
and that it is easily contaminated. Every regulation relating to the handling 
of milk which minimizes the opportunity for contamination is promotive of 
the health of the community. The regulation provided by the ordinance in 
question certainly has that effect. * * * 

The contention that the ordinance denies due process of law and deprives 
defendant of property without compensation is not of sufficient substance to 
require discussion. The police power of the State with reference to such matters 
is too well settled to justify extended treatment here. [Cases cited.] 

Neither is there any room for the claim that the ordinance was not violated 
as a matter of fact. The evidence shows that the milk served was dipped from 
a larger container in the kitchen and carried to the patron. It may be that 
the defendant handled the milk served in its restaurant in a highly sanitary 
manner, but that constitutes no defense. Because milk is customarily handled 
in a manner which affords opportunity for contamination, the municipality is 
justified in prescribing*regulations for the handling of milk in a manner which 
shall avoid opportunity for such contamination. Such regulations when so 
prescribed must be observed by those dealing in milk. The dealer can not 
justify noncompliance with such regulations by asserting that his method of 
handling milk was just as sanitary as the regulations prescribed by the munici- 
pality. It is possible that, if all dealers handled milk as defendant did, there 
would be no necessity for the ordinance. But the fact that many dealers do not 
observe sanitary methods in handling milk makes such regulations necessary 
or proper. When such regulations are prescribed, they must be observed by all, 
by the considerate as well as by the inconsiderate dealer. 


Mines, Coal. (See Washhouses. ) 
Morbidity Reports. (See also Communicable diseases. ) 


Action against physician for alleged negligence in smallpox case.— 
(Ohio Supreme Court; Jones v. Stanko, Administratrix, 160 N. E. 
456; decided January 25, 1928.) An action was brought by the 
defendant in error, a widow, against the plaintiff in error, a physi- 
cian, to recover damages for the death of her husband, alleged to have 
been caused by the physician’s negligence. ‘The facts, as stated by 
the court, were as follows: 


* * * The death of one Alexander Thompson, a neighbor of Stanko [the 
deceased husband], was caused by black smallpox. Doctor Jones was the sole 
attending physician. He was called on Tuesday and saw the patient, Thompson, 
every day, and sometimes oftener than once a day, until Saturday of the same 
week, upon which day the patient died. It is alleged, and the evidence tends to 
sustain the allegation, that Mr. Stanko inquired of Doctor Jones whether Mr. 
Thompson was suffering from any contagious disease, and Doctor Jones assured 
him that Thompson was not suffering from any contagious disease, and that he, 
Stanko, took no risk from contagion by waiting upon Mr, Thompson in his 
illness. By reason of these assurances from Doctor Jones, Mr, Stanko not only 
waited upon Thompson prior to his death, but performed certain services with 
reference to his preparation for burial after death. The neighbors were in and 
out, doing what little they could in a friendly way to relieve the suffering of 
Mr. Thompson, and none of them were conscious of the fact that he was suffering 
from a disease that was extremely contagious, as well as infectious, to wit, black 
smallpox. There is no doubt that Thompson had black smallpox, and that he 
died as a result of that disease. It is not at all in dispute that Doctor Jones 
failed entirely to announce to anyone during the period mentioned that Thomp- 
son was suffering from black smallpox or any other contagious disease. It is 
admitted in the record that Doctor Jones failed entirely to notify the health 
authorities, as required by statute, of the fact that he was then treating Mr. 
Thompson for a contagious disease. 
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In the trial court a jury returned a verdict in favor of the physi- 
cian. On appeal by the widow to the court of appeals, she assigned, 
among other errors, the refusal of the trial court to give certain 
requested instructions to the jury. One of the requests was, in part, 
as follows: 


And if you also find from the preponderance of the evidence in this case that 
said defendant, Washington L. Jones, was the sole physician treating said Alex- 
ander Thompson during his sickness from March 17, 1925, to March 21, 1925, 
inclusive, and that the fact that the said Alexander Thompson was then and 
there suffering from the disease of smallpox would have been known to a physi- 
cian possessing the requisite qualifications and applying his skill and judgment 
with ordinary care and diligence to the diagnosis of the said disease, it was 
made under such facts, if so found by you, by the provisions of the statute, just 
quoted, the duty of the physician in charge of said Alexander Thompson to re- 
port said disease to the health officer within whose jurisdiction such person is 
found, and if you further find that said defendant failed to comply with said 
provisions of said statute and that such failure to comply with said provisions 
of the statute was the proximate cause of the death of the decedent, Stephen 
Stanko, as by plaintiff alleged in her second amended petition herein, your 
verdict must be for the plaintiff. 


The other requests related to the duty of the physician to discover 
and to make known the character of disease that his patient was 
suffering from, and embraced the same statement in reference to 
the necessary qualifications of the physician that was contained in 
the above-quoted request. The court of appeals reversed the trial 
court’s judgment solely on the refusal to give the requested instruc- 
tions, and the physician appealed to the supreme court. The latter 
court affirmed the judgment of the court of appeals, stating in part 
as follows: 


* * * The contention of plaintiff in error is that these requests were 
wrong in speaking of the qualifications of the attending physician in the 
terms “a physician possessing the requisite qualifications,” ete. 

It is said that the court should have instructed the jury, in view of the evi- 
dence in the case, that Doctor Jones was only required to have the ordinary 
skill possessed by general practitioners in medicine in the locality of his 
home, and that he was not required to possess the “requisite qualifications ” 
to diagnose and discover a case of black smallpox such as that with which 
Thompson died. 

* * * * * % * 

The only thing in dispute here is whether Doctor Jones was negligent in 
not discovering that this was a case of black smallpox, and in failing to give 
notice thereof to the public health officials and to those who were coming 
into the presence of Thompson and in contact with him. 

We can not sustain the construction placed by counsel for Doctor Jones 
upon the requests to charge. The language was not intended to say, and did 
not say, that Doctor Jones must possess expert skill in diagnosing beyond that 
possessed by other doctors in general practice in that locality, or such degree 
of skill as insured accuracy in all cases. Counsel for Doctor Jones claim 
that this, in effect at least, is what these requests did say and hence the trial 
court was correct in refusing to give them. 

We think the language used in the requests only referred to the knowledge 
and skill possessed by physicians in general practice, as distinguished from the 
knowledge and statements of laymen present, who might venture opinions on 
the subject with respect to which no one would be entitled to rely for his own 
safety. The instruction to the jury was that, in order to find Doctor Jones 
liable, they must find that he was one holding himself out as a general 
practitioner of medicine. 

The law requires a man who engages in the general practice of the medical 
profession to be one who has educated himself to take care of the matters inci- 
dent to such practice, and one of the things that he must be held to know is 
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whether he is dealing with a disease which is dangerously contagious. If it 
were a defense for such practicing physician, who had failed to discover and 
give due notice of the presence of such a disease, to say that he had not there- 
tofore treated a disease of that kind, and had not observed symptoms such as 
the patient involved manifested, the escape from the provisions of the statute 
would surely be marvelously easy. 

It will be noted that in each one of the requests, after speaking of a 
physician “ possessing the requisite qualifications,” the request gives the degree 
of care that must be exercised, by stating that it must be ordinary care and 
skill. A physician is not the insurer of his patient, but his patient has the 
right to believe that one holding himself out as qualified to practice medicine 
has the requisite skill to deal with that subject, and when so dealing, he 
must exercise ordinary skill and care relative to the matter in hand. It is 
that, and no more, that is required by these requests numbers 11, 12, and 15, 
and we quite agree with the court of appeals that this language does not 
present reversible error in this case. Aside from the feature of the requests 
mentioned—a physician possessing the requisite qualifications—it is not seri- 
ously contended that these requests are erroneous. The requests as presented 
should have been given, and the failure to give them was clearly error 
prejudicial to the plaintiff in the trial court. * * * 


Mosquitoes. 


Protection of junk piles required to prevent accumulation of water 
in containers resulting in breeding of mosquitoes—(Arkansas Su- 
preme Court; Yaffe v. City of Fort Smith et al., 10 S. W. (2d) 886; 
decided November 19, 1928.) The appellant operated a junk yard in 
the city of Fort Smith, and action was brought against him on the 
ground that the junk yard constituted a nuisance. The evidence 
tended to show that there were, among the junk, containers which 
held water; and that this condition would result in the breeding of 
mosquitoes which would affect the health of persons in the vicinity. 
The supreme court’s holding is shown by the following quotation 
from the opinion: 


The evidence in this case, however, indicates that appellant’s junk piles may 
be so protected that no water can get into the containers and so protected that 
there may be no danger of breeding mosquitoes. And we think that the junk 
piles complained of should have a roof over them and be so protected that 
there would be no chance for water to accumulate in containers and no chance 
for the breeding of mosquitoes, and appellant should be required to do this 
without any unnecessary delay. 

* * * * * * * 

Appellant’s business has been established for a number of years, and at the 
time it was established it was probably not an interference with the rights of 
unyone. But it has become so because of the growth of the city and, having 
become so, the private rights of appellant must vield to the publie good. 

We have, therefore, reached the conclusion that the appellant should be re- 
quired to protect the property, as above indicated, without unnecessary delay, 
and that if he does not do so, he should be required to remove it. The appellant 
should be permitted to put a roof over his property and protect it in the manner 
herein indicated within a reasonable time. And, unless it is so protected that it 
will not be a nuisance, he should be required to remove it. He may be required 
to remove it at any time if it becomes a nuisance. The junk pile, of course, 
can be abated by proper proceedings if at any time hereafter it shall become a 
nuisance. 


Municipalities, Liability of. (See also Communicable diseases; Garbage, Sew- 
age disposal; Water supplies. ) 

Promise to pay for medical services, etc., not implied against town 
from acts of health officer—(New Hampshire Supreme Court: 
Sweeney v. Town of Peterborough, 147 A. 412; decided October 1, 
1929.) The plaintiff, a physician, was called to treat a child who 
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had diphtheria. The call was made by a neighbor who acted on his 
own initiative. The physician instituted a quarantine and notified 
the local health officer. The health officer directed the physician to 
give antitoxin to the other children in the family, but no change in 
the quarantine measures was made or suggested by the town authori- 
ties. The physician brought action against the town for professional 
services, medicines, and supplies furnished, but the supreme court 
denied recovery. The opinion of the court was as follows 

While it is well-settled law that a “ promise may be implied against” a town 
“from the acts of its agents” acting within the scope of “ their authority, as in 
the case of natural persons ” (Glidden v. Unity, 33 N. H. 571, 577), this principle 
does not help the plaintiff's case. The only town official who did acts from 
which a promise could possibly be implied was the health officer. He had no 
authority to furnish medical attendance at the expense of the town, even by 
express contract (Congdon v. Nashua, 72 N. H. 468, 471, 57 A. 686), and a 
fortiori no promise on behalf of the town could be implied from his conduct. 
This case is governed by the principles laid down in Pettengill v. Amherst (72 
N. H. 103, 54 A. 944) and Creier v. Fitzwilliam (76 N. H. 382, 83 A. 128), and 
the order must therefore be: 

Judgment on the verdict. 

Narcotic Drugs. (See Habit-forming drugs.) 

Nonalcoholic Beverages. (See Drinks.) 

Nuisances. (Sce also Abattoirs; Animals; Garbage: Mosquitoes; Sewage 
disposal. ) 

Order of city health commissioner to abate nuisance upheld.— 
(Massachusetts Supreme Judicial Court; Commonwealth v. Collins, 
154 N. E. 266; decided November 29, 1926.) In a proceeding against 
the defendant for a violation of a notice or order of the health com- 
missioner of the city of Boston to abate a nuisance on certain premises, 
the action and order of the commissioner were upheld by the supreme 
court. The opinion in the case considers in detail the various tech- 
nical exceptions taken by the defendant. 


Occupational Diseases. (Sce also Workmen's compensation acts.) 


Statutory provisions requiring devices, etc., for protection of em- 
ployees against occupational diseases upheld.—(Missouri Supreme 
me Division No. 1; Boll v. Condie-Bray Glass & Paint Co., 11 

S. W. (2d) 48; decided October 4, 1928.) An action for damages 
on brought by plaintiff employee against his employer, a paint- 
manufacturing” concern. One of the causes of action was based on 
negligence on “the part of the defendant in failing to comply with 
certain statutory provisions requiring devices for the prevention of 
occupational diseases among employees. Sections 6817, 6819, 6825, 
and 6827, Revised Statutes, 1919, were the statutory provisions 
involved, and these sections the defendant claimed were unconstitu- 
tional. The supreme court did not agree with this contention, how- 
ever, but held the sections in question to be constitutional and a 
reasonable exercise of the police power of the State. The court, in 
the course of its opinion, said: 


As above stated, these sections of the statute were enacted for the purpose— 
the very laudable purpose—of preventing diseases among laborers, which 
diseases are incident to the operation of such business. * * * 

Learned counsel insist that sections 6817, 6819, 6825, and 6827, R. S. Mo. 
1919, are unconstitutional and that therefore respondent was salans “a obligation 
to furnish the means, methods, or devices required by said sections. * * 
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In view of the Huthorities above mentioned and those cited therein, and in 
view of the benefits to be derived therefrom by all the employees in such manu- 
facturing establishment, we have no hestitation in holding that sections 6817, 
6819, 6825, and 6827, R. S. Mo, 1919, are constitutional, and that they are a 
reasonable exercise of the police power of the State. Health measures and 
measures for the protection of the lives and limbs of employees have very 
properly been held to be legislation of the highest type and indicative of the 
desire of an enlightened people to help those who are in need of such 
assistance. * * #* 

Counsel for respondent ingeniously argue that the devices, means, and 
methods provided for in the statute, supra, are required to be “approved und 
adequate,” but that no provision is made as to who shall approve of them; hence 
the statute is vague, uncertain, and meaningless. We can not agree with 
counsel’s argument. Even if the word “approved” is objectionable, as counsel 
sarnestly argue, yet in construing a statute a word may be stricken out when- 
ever necessary to give the statute the meaning intended by the lawmakers. 


* * * By omitting the word “approved” we have the statute requiring 
that adequate means, methods, and devices shall be provided, which certainly 
can not be said to be either vague, uncertain, or meaningless. sut we hold 


that the word “approved” was not used in the sense that such device should 
be approved by one particular person or one particular State official, but that 
said word was rather used in the sense that the public approved of such means, 
method, or device, and adopted or recognized it as a suiti table means to prevent 
the injury which the lawmakers hoped to avoid. * 

Counsel also argue that no definition is given in the statute of what the law- 
makers intended should be such a device; but such a definition is unnecessary. 
In many statutes and ordinances, such words or similar words are used, and our 
courts have uniformly enforeed such enactments. * * * 

We can not agree with counsel that it was the duty of appellant to offer evi- 
dence that such devices, methods, or means were practical, feasible, or possible ; 
nor that respondent had the same at hand or could have the same by reasonable 
expense, 

* * * * * * * 

As sections 6817, 6819, 6825, and 6827, R. S. Mo. 1919, are imperative in 
their requirements, and as no exceptions are therein made, it was unnecessary 
for appellant to do more than to introduce evidence that respondent had violated 
these statutes, resulting in the injuries complained of by him. 

As appellant (plaintiff) made out a prima facie case under the second count 
of his petition, he was entitled to have his case passed upon by a jury, who alone 
is competent to decide as to the credibility of the witnesses and the weight to 
be given to their testimony, 

Damages allowed for injuries caused by noxious gases in employ- 
ment.—(Washington Supreme Court; Depre v. Pacific Coast Forge 
Co., 276 P. 89; decided April 4, 1929.) The defendant, in connection 
with its general business, operated a galvanizing plant, of which 
the plaintiff was in charge for a period of approximately two years. 
A part of the plant consisted of a large tank into which was poured a 
mixture of muriatic acid, sulphuric ‘acid, and water. This mixture 
gave off noxious gases which were not removed by the ventilation 
provided. The plaintiff called the defendant’s attention to the need 
for more ventilation and received defendant’s promise that the condi- 
tion would be remedied, but this was not done, although the complaint 
and promise were subsequently repeated. ‘The gases caused the plain- 
tiff’s lungs to become inflamed and otherwise injured and made him 
susceptible to tuberculosis, which disease he subsequently contracted. 
In an action for damages the verdict and judgment were in favor of 
the plaintiff, and on appeal to the supreme court the judgment was 
affirmed. 

One of the defendant’s contentions before the appellate court was 
that the plaintiff assumed the risk incident to his employment. The 
court pointed out, however, that the plaintiff had alleged, and his 
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evidence tended to prove, a violation of the factory act, and stated 
that the court had held in a number of cases that “the defense of 
assumption of risk is not available to an employer who fails to com- 

ly with the requirements of the act with respect to the place in which 
a requires his employés to work.” 

Another of the employer’s arguments was thai the factory act was 
repealed by the workmen’s compensation act, but the court did not 
so hold, saying: 

* * * Contrary to the contention, the repealing clause to the workmen’s 
compensation act, as we read it, expressly exempts the particular parts of the 
act on which the respondent relies from repeal (see Laws 1911, p. 373, sec. 30), 
and we find nothing in the workmen’s compensation act so far in conflict with the 
prior act as to work an implied repeal. 


Oleomargarine. (See Food.) 
Ophthalmia Neonatorum. (See Communicable diseases. ) 
Ordinances. 


Referendum not allowable in case of an ordinance declared to be 
an emergency measure and in the interest of public health—(Ohio 
Supreme Court; State ex rel. Smith v. City of Fremont, 157 N. E. 
318; decided May 11, 1927.) On June 12, 1926, the State depart- 
ment of health, finding thet the public water supply of the city of 
Fremont was impure and dangerous to health, ordered the city to 
change the source of its water supply or to install satisfactory purifi- 
cation works. The city was given a year in which to comply with 
the order. 

On June 15 an ordinance, providing for the issuance of bonds to 
pay for the installation of a filtration plant, was introduced in the 
city council, and on June 29 the said ordinance was adopted. 

On June 28 more than 10 per cent of the duly qualified electors of 
the city field an initiative petition, providing for the drilling of 
additional deep wells and for a change of the source of the city’s 
water supply from the Sandusky River to certain deep wells then 
owned by the city and to such other wells as might be necessary. 
This initiated ordinance was approved by the required vote at a 
general election held on November 2. 

On August 3 the city council passed another ordinance authorizing 
the director of public service to advertise for bids and to contract for 
the construction of the filtration plant, and on September 8 a contract 
was awarded in accordance with plans and specifications approved 
by the State department of health. 

In a mandamus proceeding against the city, the supreme court 
was asked for an order directing the defendant to employ an experi- 
enced deep-well driller and contractor for the purpose of drilling 
wells and constructing an emergency reservoir and equipment, as 
provided in the initiated ordinance adopted on November 2. 

The court, with two justices dissenting, held that, since the city 
council had declared the ordinance adopted on June 29 to be an 
emergency measure and in the interest of public health and safety, 
there could be no referendum under the State constitution. The 
court stated: 

The effect of the initiative petition and its subsequent adoption by the people 
would be nothing less than a referendum upon the measure adopted by the city 
council. It is the invoking of initiative legislation as a substitute for and in 
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lieu of a referendum; it is an attempt to repeal legislative action by invoking 
init ative action. 

Pasteurization. (See Milk.) 

Pension. (See Health authorities.) 

Pharmacists—Suspension of License. (See Habit-forming drugs.) 
Phosphorus Poisoning. (See Workmen’s compensation acts.) 
Physicians—Suspension of License. (Sce Habit-forming drugs.) 
Piggery. (See Garbage.) 

Pillows. (Sce Bedding.) 

Plague. (See Communicable diseases. ) 

Plumbing. (See also Health authorities.) 

Requirement of permit preceding installation or alteration of 
plumbing upheld.—(California First District Court of Appeal; Ex 
parte Nichols, 241 P. 399; decided October 2, 1925.) In this, a 
habeas corpus proceeding, the petitioner was convicted on a charge 
of having violated a plumbing ordinance of the city and county 
of San Francisco in that he had installed and changed a sewer pipe 
on certain premises without first obtaining a permit as required. 
He was sentenced to pay a fine, and in default of such payment to 
be imprisoned. Having been committed, he sought his release on 
habeas corpus. In its opinion the court stated as follows: 

No provision be:ng made by the charter [of the city and county of San 
Francisco] regulating the installation or alteration of such [sewerage] systems 
in premises privately owned, or for the granting of permits therefor or in- 
spection by the authorities of such work either during its progress or upon 
completion and such regulation being within the powers granted to the super- 
visors, the requirement that a permit therefor be granted by the board of 
health, and that there be an inspection thereof by officers duly authorized, 
is not in conflict with the powers of the board of public works, or a delegation 
to the board of health of the power to legislate as to the terms or conditions 
upon which a permit should issue, but a proper preliminary requirement in 
order that it might be ascertained that the work or alteration proposed would 
be in accordance with the sanitary regulations of the board of supervisors, 
ana might at the proper time be inspected to the end that the public health 
be preserved and protected. 

Pneumonia. (See Workmen’s compensation acts. ) 
Pneumonoconiosis. (See Workmen’s compensation acts.) 
Poultry Slaughterhouses. 

City hoard of health estopped to refuse license for chicken abat- 
toir.— (New Jersey Supreme Court; Garber v. Board of Health of 
City of Paterson et al., 131 A. 638; decided January 21, 1926.) The 
relator made application to the board of health of the city of Pater- 
son for a license to operate a chicken abattoir at a designated location 
in the city. Ata meeting of the board a motion was carried that the 
license be granted upon the completion of the construction of the 
building, provided such construction was in conformity with plans 
as submitted to the health director. The relator proceeded with his 
repairs and improvements under the inspection of a health officer 
and obtained from time to time the necessary certificates that the 
work was properly done and according to regulations. Large sums 
were expended by him and finally the building was completed. The 
relator then appeared at a meeting of the board of health with his 
certificates, ready to take and pay for his license. The board then 
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adopted a motion refusing the license, whereupon the relator sought 
by mandamus to compel the issuance of such license to him. ‘The 
court decided that there had been a definite grant of the license, 
subject merely to the condition subsequent that the relator should 
put the premises in such condition as to satisfy the regulations of the 
board of health relating to chicken abattoirs, and held that, the rela- 
tor having complied with the condition imposed, the board had 
estopped itself from later denying such license. The court also held 
than an ordinance prohibiting any chicken abattoir at any place 
“not heretofore licensed, unless the applicants show that it is not 
within 50 feet of any building used wholly or in part as a dwelling,” 
which said ordinance was passed by the board between the dates of 
the conditional grant of the license and the attempted refusal thereof, 
was not controlling on the relator or on the board with reference to 
the relator’s license. 

Prisons. (See Jails.) 

Privies. (See Excreta disposal.) 

Pupils. (See Schools; Vaccination.) 

Quarantine. (See Animals; Communicable diseases: Venereal diseases ) 
Rabies. (Sce Communicable diseases. ) 

Referendum and Initiative. (See Ordinances.) 

Refuse. (See Garbage.) 

Regulations. 


Regulations of State board of health held not legally adopted.— 
(Alabama Supreme Court; Wheeler v. River Falls Power Co., 111 
So. 907; decided November 18, 1926.) In an action by plaintiff, a 
private individual, against the defendant power company on account 
of the erection by the latter of a dam and the impounding of waters, 
the validity of regulations of the State board of health governing the 
impounding of waters was brought into question. By law the med- 
ical association of the State was the State board of health. When the 
State board of health was not in session the State committee of public 
health had power to adopt and promulgate rules and regulations. 
The State committee of public health was composed of the governor, 
who was ex officio a member and its chairman, and the State board of 
censors of the State medical association. The said committee, includ- 
ing the governor, had a total membership of 11. At the called 
meeting of the committee which undertook to adopt the regulations 
in question, four members were present. The absent members, who 
had been informed of the pendency of the proposed regulations and 
their contents, unanimously by mail certified their concurrence in the 
act of adoption. The supreme court held that such regulations did 
not have the authority of law. The following is quoted from the 
court’s opinion: 

There is no provision of statute law whereby a minority of the committee of 
public health may exercise the legislative power as to minor details of adminis- 
tration committed to it by the legislature, and it is clear that such power, having 
been committed to the aggregate of the members composing the committee, can 
not by it be delegated elsewhere, or to any number of individuals acting sep- 
arately. Of course, a quorum duly met may exercise the power of the com- 
mittee. But a quorum is such number of the committee as is competent to 
transact its business, and that, according to the general law of such bodies, is 
a majority of the committee. The point here is that individual members of the 
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committee, scattered about the State, can not be counted to constitute a quorum 
of a meeting of the committee which in fact they did not attend. This proposi- 
tion has been often stated, is clearly restated by the Supreme Court of the United 
States in United States v. Ballin (144 U. S. 1, 12 S. Ct. 507, 36 L. Ed. 321), and 
further argument is hardly necessary. The sum of it is that, in the absence of 
legislative authority to a different effect, a majority of the members must attend 
any meeting of the committee called for legislative purposes, otherwise there is 
no committee competent to act, but a majority of those present, when legally 
met, may bind all the rest. In other words, a major part of the whole is 
necessary to constitute a quorum, and a majority of the quorum may act. 


Requirements as to adoption and recording of health requlations.— 
(Minnesota Supreme Court; State v. Trask, 211 N. W. 673; decided 
January 14, 1927.) The defendant was convicted of keeping horses 
on his premises in the city of St. Paul without first obtaining a permit 
from the city health department. The city ordinance involved pro- 
vided that horses could not be kept on the same lot or premises with 
a dwelling house “ except under such conditions as may be prescribed 
by the health officer.” The health officer had orally adopted the 
uniform practice of approving an application to keep horses if there 
were no objections on the part of the neighbors and if the building 
was constructed with waterproof flooring and connected with the 
sewer. The defendant’s building did not meet these requirements. 
The supreme court in reversing the judgment of conviction stated: 


The accusation is failure to procure a permit to keep horses. But what law 
requires such a permit? No ordinance so commands. * * * The health 
officer may prescribe conditions under which horses may be kept, which means 
that he may make regulations consistent with the purpose of his office. Doubt- 
less the regulation is directed at the manner of keeping horses. * * * The 
right to regulate does not include the right to prohibit. * * * The record 
fails to show any oral or written regulation commanding defendant to get a 
“permit” to keep his horses. The record shows that the health officer has 
orally adopted the uniform practice that, if there are no objections on the part 
of the immediate neighbors, and the building is constructed with waterproof 
flooring and connected with the sewer, he approves the application. It is said 
that such conduct is a permit on the part of the department to keep such ani- 
mals. This is‘claimed to have been the custom for several years. * * * It 
does not appear that the so-called rule or practice ever had any publicity or that 
defendant knew of the same. Nor do we appreciate how a citizen could be 
expected to know of the existence of the same. The accusation in this case is 
based on a failure to comply with this traditional policy. Being penal in its 
nature and operation, the requirement should not rest in parol. Such a regula- 
tion is not a public law which is conclusively presumed to be known. To permit 
a criminal conviction to stand thereon would lead to opportunity for oppression. 
Our attention has not been called to any authority that permits such procedure. 
It would seem that a statute or ordinance is the written will of the enacting 
body. (26 Am. Eng. Ene. Law (2d ed.) 529.) It is equally important that a 
penal regulation be officially adopted, reduced to writing, and made a public 
record, so that the citizens may become informed thereof. (People v. Tait, 261 
Ill. 197, 103 N. E. 750.) 

Our conclusion is that (1) there is no requirement for a “ permit,” as charged 
in the complaint; and (2) that such “ conditions ” as the health oflicer miy pre- 
scribe, pursuant to the ordinance, must be specified in writing, and that his oral 
regulations, of which the public are not advised, can not be the basis for a 
criminal prosecution. 

Township board of health not empowered to make general perma- 
nent regulations.—(North Dakota Supreme Court; State v. Moher, 
294 N. W. 890; decided April 6, 1929.) Section 4176, Compiled 
Laws 1913, provided as follows: 

The board of health [of a township or village] may examine into all nuisances, 


sources of filth, and causes of sickness and make such temporary regulations re- 
specting the same as it shall judge necessary for the public health and safety of 
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the inhabitants, but upon taking such action the board shall immediately report 
the same to the county superintendent of public health, who shall then take the 
matter up and give the board specific instructions or proceed to the place and 
take such action as he may deem necessary for the protection of public health, 
and each person who violates any order or regulation made by any board of 
health, and duly published, is guilty of a misdemeanor and is punishable by 
a fine not exceeding $100 or by imprisonment in the county jail not exceeding 
three months. 


A township board of health, purporting to act under the above 
section, made the following order: 

It is ordered that from and after the issuance and publication of this order 
that the dumping of any garbage, refuse, offal, or other filth or any other thing 
or material dangerous to health in Barnes Township shall be, and is hereby, 
prohibited and that any violation of this order will be prosecuted as provided 
by law. 


Thereafter the defendant was convicted of dumping garbage in 
violation of such order. On appeal the supreme court reversed the 
judgment of conviction and dismissed the case on the ground that the 
order was a general and permanent regulation which was beyond the 
power of the board to make. The opinion contained the following 
language: 


The defendant contends that the order of the Board of Health of Barnes 
Township, for a violation of which he is being prosecuted, was invalid as being 
beyond the authority of the township board of health to ordain. His conten- 
tion in this respect is that the order is general and permanent, while the statute, 
section 4176, supra, authorizes the board to make only CEMBPOEREY regulations 

respecting subjects with which it is empowered to deal. * #* 

* It is unnecessary for us to consider how far the legislature might 
constitutionally go in empowering township boards of health to make general 
and permanent regulations, since it is apparent that by the statute here in ques- 
tion the legislature restricted their power to the inaking of temporary regula- 
tions respecting matters of sanitation. 

The regulation ordained by the Board of Healih of Barnes Township on Octo- 
ber 4, 1927, and which the defendant is charged with having violated, was gen- 
eral in its nature. Regardless of any nuisance or menace to health that may 
have provoked it, the regulation referred to no particular person, condition, 
time, or place. It is a general regulation prohibiting the dumping of garbage at 
any place within the township at any time by any person. As such it was 
cleariy beyond the power of the township board of health to enact 

Now the defendant is charged with a violation of this regulation. The charge 
against him is not that he created a nuisance, source of filth, or cause of sickness, 
but that he violated this general order of the township board of health. Since 
the board acted without authority in making the regulation, and since the offense 
charged against the defendant is that of violating the regulation, the objections 
of the defendant to the prosecution and to the complaint and information on 
which it was based are good, and the judgment of conviction must be reversed 
and the case dismissed. 


Rubbish. (See Ashes and rubbish.) 
Sanatoriums. (See Hospitals.) 
Sanitary Commission, Liability of. 

Tort action against Washington Suburban Sanitary Commission 
held not maintainable — (District of Columbia Court of Appeals; 
Washington Suburban Sanitary Commission v. Magruder, 12 F. 
(2d) 832; decided May 3, 1926.) The plaintiff in the lower court 
brought an action for damages against the Washington Suburban 
Sanitary Commission for personal injuries alleged to have been 
caused through the negligence of the defendant in constructing and 
laying a sewer. The court of appeals held that the action could not 
be maintained because the commission was a governmental agency 
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created by a Maryland law and was without funds or power to raise 
same for the purpose of paying damages. 


Sanitary Districts. 


Publication of notices required by sanitary district law.—(Illinois 
Supreme Court; People ex rel. Swanson et al. v. Weinberg et al., 158 
N. E. 407; decided October 22, 1927.) <A statute relating to the 
creation of sanitary districts (Smith-Hurd Revised Statutes, 1925, 
ch. 42, sec. 299) required that notice should be given by the county 
judge ‘of the time and place where the original commissioners would 
meet ‘“‘by a publication inserted in one or more daily or weekly 
papers published i in such proposed district, at least 20 days prior to 
such meeting.” Notice was also required to be given of the election 
to organize a district “at least 20 days prior thereto by publication 
in one or more daily or weekly papers published within such proposed 

sanitary district.” It was contended that, inasmuch as the number 
of publications was not specified, the following provision of law 
(Smith-Hurd Revised Statutes, 1925, ch. 100, sec. 3) applied: 


Whenever notice is required by law, or order of court, and the number of pub- 
lications is not specified, it shall be intended that the same be published for 
three successive weeks. 

The supreme court held that only a single publication was required. 

Private law creating special sanitary ‘and maintenance district in 
certain county held void and general act authorizing creation of 
sanitary districts held constitutional—(North Carolina Supreme 
Court; Drysdale et al. v. Prudden et al., 143 S. E. 530; decided June 
6, 1928.) In this case, a controversy without action under section 626 
of the Consolidated Statutes, the plaintiffs constituted the board of 
Druid Hills sanitary district and the defendants were engaged in 
the business of investment banking. The said sanitary district was 
created pursuant to an act ratified March 4, 1927, constituting chapter 
100 of the Public Laws of 1927. At an election upon the question of 
the issuance of bonds by the district the vote was unanimous for the 
issuance of same. The plaintiffs took proceedings for the issuance 
of the bonds of the sanitary district in the aggregate principal amount 
of $75,000 for the purpose of acquiring, constructing, maintaining, 
and operating a sewerage system and water -supply system, and 
entered into a contract with the defendants whereby the latter agreed 
to purchase said bonds. The contract stipulated, however, that the 
defendants should not be obligated to take up and pay for the bonds 
unless they constituted the full and valid obligation of the sanitary 
district and were payable from an unlimited ad valorem tax upon all 

taxable property of the district and not from special assessments. 
The defendants refused to accept delivery of the bonds, but the 
agreed statement of facts in the case contained the provision that 
“if the plaintiffs are authorized to issue them and they will constitute 
the full and valid obligations of Druid Hills sanitary district, payable 
from an unlimited ad valorem tax upon all taxable property of said 
district, and not from special assessments, then the defendants stand 
ready, willing, and able to take up and pay for the same in accord- 
ance with their contract.” 

The identical territory comprising the said sanitary district was 
created or attempted to be created into a sanitary and maintenance 
district by a special act ratified March 7, 1927, constituting chapter 
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929 of the Private Laws of 1927. The State constitution, article 2, 
section 29, provided: 

The general assembly shall not pass any local, private, or special act or resolu- 
tion * * * relating to health, sanitation, and the abatement of nuisances; 
* * * Any local, private, or special act or resolution passed in violation of 
the provisions of this section shall be void. * * * 

The supreme court stated that practically only two material ques- 
tions were presented, namely : 

Was chapter 229 of the Private Laws of 1927 a local, private, or 
special act, in violation of section 29 of article 2 of the State constitu- 
tion, and therefore void ? 

Was chapter 100 of the Public Laws of 1927 constitutional and the 
bonds valid ? ; 

The court held that chapter 229 of the Private Laws was void and 
that chapter 100 of the Public Laws was constitutional, and closed 
its opinion with the following language: 

The act [chapter 100] is sane, sound, and sensible—well within the police 
power of the State to pass. Therefore, we think that chapter 100 of the Public 
Laws of 1927 is constitutional, and that the proposed bonds under said act are 
valid and binding obligations of the Druid Hills sanitary district, and are pay- 
able from an ad valorem tax against all the taxab‘e property within the bounda- 
ries of said district, and that the judgment of the court below should be affirmed. 


Sanitation and Quarantine Officer. (See Health authorities.) 
Sanitation Districts. 


Resolutions in connection with county sanitation district held 
published according to law.—(California Supreme Court; County 
Sanitation District No. 4 of Los Angeles County v. Payne, Auditor, 
241 P. 264; decided November 20, 1925.) A county sanitation dis- 
trict made an application for a writ of mandamus to compel the 
county auditor, who was ex officio auditor of the sanitation district, 
to sign certain bonds. The auditor claimed that he was justified 
in withholding his srgnature from said bonds for the reason that 
the publication of certain resolutions in connection with the sani- 
tation district was not in accordance with law. The supreme court 
decided that the auditor should affix his signature to the bonds, 
holding as follows: 

(1) That the publication of a resolution, by a county board of 
supervisors of its intention to create a sanitation district, in a news- 
paper of general circulation within the proposed district but not 
actually printed and published in the proposed district, there being 
no newspaper printed and published in the proposed district, was a 
sufficient publication and a compliance with the provisions of section 
2 of chapter 250, Laws of 1923. 

(2) That the publication of a resolution, calling an election regard- 
ing bonded indebtedness of a sanitation district, in 514-point type 
with a 6-point slug, was a substantial compliance with section 4459 
of the Political Code, which required type not smaller than non- 
pareil (6 point). 

Schools. (Sce also Vaccination.) 

Orders of State board of health forbidding use of schoolhouses until 

insanitary and unsafe conditions had been remedied held appealable.— 


(Indiana Appellate Court; State Board of Health v. Ort, Township 
Trustee, 151 N. E. 31; decided March 12, 1926.) The State board of 
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health, after hearing, entered orders condemning several schoolhouses 
because of certain insanitary, unsafe, and dangerous conditions, and 
prohibited their use for school purposes after a certain date unless 
and until the said conditions had been remedied. The township 
trustee appealed from these orders to the county circuit court. The 
lower court sustained the appeal, and on further appeal by the State 
board of health the appellate court affirmed the judgment of the 
lower court. The question was presented to the appellate court as to 
the right of the township trustee to appeal from such orders of the 
State board of health. Chapter 90 of the laws of 1919 provided that 
“an appeal shall hereafter lie from all decisions of the State Board of 
Health of Indiana in any matter involving the building, changing, or 
condemnation of any school building in the State of Indiana.” The 
appellate court held that “The orders of the State board of health as 
to the schoolhouses referred to are orders which involve the changing 
of the building, within the meaning of the act [ch. 90] of 1919, supra, 
and that the appeal to the circuit court was authorized.” 
Membership on city school committee and position of school medi- 
cal inspector held incompatible.—(Massachusetts Supreme Judicial 
Court; Barrett v. City of Medford, 150 N. E. 159; decided January 
8, 1926.) The plaintiff, while a member of the school committee of 
the city of Medford. was appointed by the said committee as medical 
inspector for the schools. He took no part officially as a member of 
the school committee in his appointment as medical inspector. After 
the plaintiff had served for several years as medical inspector, and at 
the same time as a member of the school committee, the mayor refused 
to approve the pay-roll item covering plaintiff’s salary as medical in- 
spector. The plaintiff continued to act as medical inspector for a 
period of several months without salary and then brought an action 
against the city to recover for the services rendered as such inspector. 
While there was no statute, ordinance, or rule directly forbidding 
the appointment of a school-committee member as medical inspector, 
yet the supreme court decided that the two positions were inconsistent 
and denied recovery. The following is a portion of the opinion: 
Having in mind that a member of either branch of a city council or of a 
munic pal beard of a city is not permitted to be personally interested directly or 
indirectly in a contract made by the city council, or other branch therecf, or by 
such board, or by authority derived therefrom, in which the city is an interested 
party (G. L. ¢. 268, sec. 9) ; that no “ member of the city council shall, during the 
term for which he was chosen * * *_ be eligible to any office the salary of 
whch is payable by the city” (G. L. ¢ 39, see. 8): that a board of health of a 
city, Who are author:zed to appoint a quarantine physician under an ordinance 
giving him a compensation fixed by the city council, may not appoint one of their 
owh members such quarantine physician (Gaw v. Ashley, 195 Mass. 173, 80 
N. K. 790, 122 Am. St. Rep. 229); that no member of a school committee shall 
be eligible to serve as teacher or superintendent in the public schools (St. 1904 
¢e. 173), we think a school eemmittee, in the absence of a statute permitting it, 
can not elect one of themselves to the salaried office of school physician. The 
duties he is to perform as physician are incompatible with the supervisory duties 
which as a member of the committee he should exercise over the incumbent of 
the office of school physician, Consistently he can not be master and servant. 
. Again, under the rules of the committee and G. L. ¢. 71, sec. 59, the super- 
intendent of schcols, under the direction of the school committee, is the “ execu- 
tive officer of the committee ” who, among other services, has the duty to nomi- 
nate for election “all principals, supervisors, teachers, janitors * * * and 
other school employees, make recommendations to the school committee regard- 
ing their duties, salaries, and dismissal.” It is to be further observed that the 
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superintendent of schools may hold his office by the deciding vote of the member 
whom he may subsequently nominate for school physician, with an accompany- 
ing recommendation of a stated salary for the incumbent of that office. 

Rules of city board of education for prevention of communicable 
diseases in schools upheld—(Minnesota Supreme Court; Stone v. 
Probst et al., 206 N. W. 642; decided December 24, 1925.) Chapter 
18 of the charter of the city of Minneapolis provided, among other 
things, that “It [the city board of education] shall have the entire 
control and management of all the common schools within the city 
* * * and make rules and regulations for the government of the 
schools.” The board of education adopted rules which, among other 
things, required that principals and teachers be on the alert to dis- 
cover suspected contagious diseases, filth, or vermin, and physical and 
mental defects. Medical examination was not made against conscl- 
entious objection, but where such examination was necessary for the 
protection of the health of other children the child was excluded 
until it presented the same evidence required of other children who 
were excluded because of infectious disease. 

The plaintiff's daughter was excluded from school because of illness 
with a throat infection. She was entitled to return upon furnishing 
the school authorities with a negative report from a throat culture 
submitted to the city public health authorities and upon presenting 
a certificate from a physician as to the condition of her throat or 
submitting to a physical examination by the regularly employed 
school physicians or nurses. Refusal to comply with the conditions 
was based upon conscientious objections incident to being a Christian 
Scientist. The plaintiff sought a writ of mandamus to compel the 

t ml 

admittance of his daughter, but the lower court dismissed the action. 
On appeal the supreme court held that the language of the charter 
by fair implication conferred upon the board of education the power 
to make and enforce the rules involved, and that the rules were made 
in good faith and were not unfair, arbitrary, or unreasonable, and 
hence could not be disturbed by the courts. The following is a por- 
tion of the court’s opinion: 

* * * This controversy arises from a sore throat. The teacher could not 
be expected to determine if it was ordinary, or streptococcic, or the early stage 
of some other contagious or infectious children’s disease. We must recognize 
that one child may quickly spread a disease among the many children it comes 
in contact with in school. It seems more reasonable to us to have the rules 
applicable in preventing as well as in controlling an epidemic. The court should 
not attempt to substitute its judgment as to what the rules should be, when 
operative, or the period of operation, In fact, these rules do not really exclude 
any one except by his own volition. The record in this case merely placed 
before plaintiff a condition to his child’s admission to the school. The condition 
required is a certificate of a physician, and, in case of sore throat or suspected 
diphtheria, a negative report from a culture submitted to the division of public 
health. The school furnishes facilities for acquiring the necessary information 
if the child will submit to medical examination by the school authorities. Many 
of us may have to subordinate our own ideas or views to governmental au- 
thority, and the requirement calls for cooperation without requiring anyone to 
surrender his own views or conscientious objection thereto. The child is re- 
quired to remain away if he will not submit to the rule. The board asks only 
for such information as it deems necessary in the proper administration of the 
schools. This information would result in exclusion only in the event that the 
child himself was a menace to his associates. The board provides a way for 
the child to qualify for admission without any cost or expense. The matter is 
entirely in his own hands. 
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Teacher contracting tuberculosis through negligence of school dis- 
trict denied damages.—(Minnesota Supreme Court; Bang v. Inde- 
pendent School Dist. No. 27 of St. Louis County, 225 N. W. 449; 
decided May 17, 1929.) An action was brought by plaintiff, who had 
been employed as a teacher in a school of the defendant district, to 
recover damages on the ground that she had contracted tuberculosis 
through defendant’s negtigence. Plaintiff’s predecessor had been 
required by the school district officers to cease teaching because she 
was tuberculous. The plaintiff took over the position of teacher im- 
mediately following her predecessor’s discontinuance. The school 
district did not clean or disinfect the building or the papers, books, 
and apparatus, including a pitch pipe, which had been used by plain- 
tiff’s predecessor. The plaintiff used cloths which had been used in 
cleaning and dusting before she came. After teaching for a little 
less than a month and a half, the plaintiff secured another position. 
Five months later she learned that she had tuberculosis. 

The trial court directed a verdict for the school district and plaintiff 
appealed. The supreme court stated that “The evidence was such 
as to justify a jury in finding that the district was negligent.” The 
judgment of the lower court, however, was affirmed because the 
school district, a quasi public corporation and a governmental agency 
in the furnishing of educational facilities, had exercised governmental 
and not proprietary functions. The court said that a sc chool distr ict, 
in the exercise of its governmental functions, was not liable for 
negligence unless liability was imposed by statute. 

Section 5385, General Statutes 1923, required the renovation and 
disinfection of apartments or premises which had been vacated 
because of the removal therefrom of a tuberculous person. The 
plaintiff made something of this section, but the court held that a 
reading of the statute indicated that it applied to houses or apart- 
ments or dwellings and not to schoolhouses. 

In disposing of plaintiff’s claim that a nuisance was maintained, it 
was stated in the opinion that “ There is nothing in the evidence 
from which we are able to see more than negligence.” 

The plaintiff also claimed that liability rested upon the school 
district for its negligence under section 3098, General Statutes 1923, 
which provided that an action could be brought against a school 
district upon a contract or “ for an injury to the rights « of the plaintiff 
arising from some act or omission.” But the court adhered to former 
decisions in which the construction of the statute had been that the 
legislature “did not intend to change the rule relative to the non- 
liability of a school district in the exercise of a governmental fune- 
tion.” 

Approval of school sites in third-class school districts by county 
health officer—(Montana Supreme Court; State ex rel. Wildin ». 
Kickoff et al., 276 P. 954; decided April 25, 1929.) Section 1173, 
Revised Codes 1921, relating to third-class school districts, provided 
in part as follows: 

Whenever, in the judgment of the board of trustees of any school district 
of the th'rd class, it is desirable to select * * * a schoolhouse site, or 
whenever petitioned so to do by one-third of the voters of such district, the 
distr'ct board shall without delay call a meeting at some convenient time and 
place fixed by the board to vote upon such question of selection * * * of 
schoolhouse site. Such election shall be conducted and votes canvassed in the 
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same manner as at the annual election of school officers. * * * If a ma- 
jority of the electors of the district voting at such meeting or election shall be 
in favor of selecting * * * the schoolhouse site, the board shall carry out 


the will of the voters thus expressed: Provided, That all sites so chosen must 
be approved by. the county superintendent of schools and the county health 
pacer,: Free, 

In construing the requirement in this section concerning the 
approval of the site by the county superintendent of schools and 
the county health officer, the supreme court held that the approval 
was to be after the voters had determined upon a site. The court’s 
interpretation is shown by the following extract from the opinion: 

While it is true that the site for a schoolhouse ‘must be approved by the 
county superintendent of schools and the county health officer,’ yet it is plain 
that they have nothing whatsoever to do with the select on of a suitable site in 
the first instance. Upon the voters of the district the statute confers the ex- 
clusive power of “ selecting, purchasing, exchanging, or selling the schoolhouse 
site.” And such determination must be made at a meeting of the voters of the 
district held pursuant to required notice, at a convenient time and _ place, 
whereat an elect on shall be “conducted and the votes canvassed in the same 
manner as at the annual election of school officers.” * * * School sites 
“so chosen must be approved by the county superintendent of schools and the 
county health officer’; that is, after the voters have determined upon a site 
for a schoolhouse, before a school building is moved thereto or a new one 
constructed, the site must have the approval of the two officers named. The 
language employed will admit of no other construction. It is the site “so 
chosen” which must be approved. This has reference to an accomplished 
event, indicat ve of intention that these officials are given no voice in the 
selection of the site in the first instance. It is not contemplated that these 
officials shall act until the qualified voters at an election have chosen a site, 
after which fact the site ‘‘so chosen” must be approved by them. * * * 

However, in the interest of economy and the proper administration of the 
law, it would seem advisable to obtain the approval of these officers of the 
proposed site or sites in advance of the election. Otherwise, the voters might 
select a site which could not be utilized because of the refusal of the county 
superintendent and health officer to approve the same. In such event much 
unnecessary delay and needless expense would be entailed. 

City board of education held to have power to provide medical 
inspection and health instruction in schools.—(Texas Commission of 
Appeals; Moseley et al. ». City of Dallas et al., 17 S. W. (2d) 36; 
decided May 29, 1929). The board of education of the city of Dallas 
established and maintained a health department in the schools of the 
city. This school health work embraced the periodical examination 
of pupils for physical defects and instruction in health matters. No 
examinations were made of children whose parents objected thereto. 
An action was brought by plaintiffs, suing as taxpayers and com- 
plaining of the alleged illegal use of the school funds of the city, to 
restrain the defendants from maintaining and operating the said 
school health department. The trial court granted a temporary 
restraining order, but, on appeal by defendants to the court of civil 
appeals, the judgment of the trial court was reversed and judgment 
rendered for the defendants. On further appeal by the plaintiffs, 
the judgment of the court of civil appeals was affirmed, as recom- 
mended by the commission of appeals. 

In passing on the matter, the said commission of appeals stated 
that “ the board of education of said city must derive all of its lawful 
powers from the constitution and laws of this State and the charter 
of said city” and, after examining the pertinent constitutional, 
statutory, and charter provisions, went on to say that it was “ of 
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the opinion that the board of education has the right and power, 
under the constitution and laws of this State and the charter of said 
city, to exercise sound judgment and discretion to perform and carry 
out the duties and powers delegated to them by law, and that in 
exercising such powers, they have not violated any law of this State, 
or any provision of the charter of said city, in instituting and main- 
taining the system of medical inspection and health work shown by 
the record in this case.” The commission further stated that, since 
the city board of education had the power and authority to exercise 
sound judgment and discretion in executing the powers and duties 
required by law, “the courts will not interfere with them in the 
exercise of such powers, unless there is a clear abuse of their discre- 
tion, or a violation of law, for to do so where there is no abuse of 
discretion or violation of law would be to substitute the discretion 
of the courts for that of the board.” 


Sea Food. (See Food.) 

Septic Tanks. (See Sewage disposal.) 

Sewage Disposal. (See also Excreta disposal; Plumbing; Sanitary commis- 
sion, Liability of; Sewer districts. ) 

Sewage pollution of stream by city.— (Connecticut Supreme Court 
of Errors; Donnelly Brick Co., Inc., v. City of New Britain, 187 A. 
745; decided June 6, 1927.) In an action ‘brought against the city 
of New Britain because of damage to plaintiff's property caused by 
the pollution of a brook and the overflow of its polluted waters, the 
supreme court of errors stated the applicable principles of law as 
follows: 

The plaintiff was entitled, as a riparian owner, to have this brook flow through 
its land as it had been accustomed to flow, as a right inseparately annexed to 
its soil. (Nolan v. New Britain, 69 Conn. 668, 681, 38 A. 703.) The defendant 
city had no right to appreciably or materially pollute the brook and thus cause a 
nuisance and impair plaintiff’s rig shts in it. and a Extract Mfg. Co. v. Stam- 
ford Rolling Mills Co., 101 Conn. 310, 322, 125 A. 628.) “If a municipal cor- 
poration, in the absenc e of a legal right so to do, causes sewage to pollute a 
watercourse, to the use of which a lower owner, through whose premises the 
watercourse flows, is entitled, it is guilty of a nuisance, for which damages nray 
be recovered.” (Nolan v. New Britain, supra, at page 678 (38 A. 706).) * * * 

* * * The city could not support its pollution of this stream upon the 
ground of its public necessity. * 


Ordinance providing for construction of sewage treatment plant 
held void.—(Illinois Supreme Court; Village of Lena v. Kable et 
al., 158 N. E. 409; decided October 22, 1927.) A village passed an 
ordinance for the construction of a system of sewers and a sewage 
treatment and disposal plant. One section of the ordinance 
provided: 

The treatment plant shall consist of a septic tank of the following form, 
dimensions and specifications, or its equal in efficiency. 

Then followed at considerable length the specifications for the con- 
struction of the tank, but the alternative to build a tank of equal 
efliciency was not eliminated. The validity of the ordinance was 
challenged on the ground that the engineer's estimate and the ordi- 
nance left the character, dimensions, and specifications of the sewage 
treatment and disposal plant to be determined by the contractor. 
The supreme court held that, in respect of the treatment plant, the 
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ordinance was indefinite and insufficient, and, therefore, void. The 
court said: 

* * * The treatment plant will be an integral and substantial part of the 
proposed improvement. There may be many ways in which such plants can be 
built. The engineer’s estimate contemplates, and the provision of the ordinance 
permits, the substitution of a treatment plant altogether different from the one 
specified, subject only to the condition of equal efficiency. One plant may be 
as efficient as another, yet substantial differences between the two in cost and 
durability may exist. The right of substitution destroys the certainty that the 
treatment plant will be constructed in the manner and of the materials pre- 
scribed by the ordinance. * * * 

* * * An ordinance for the construction of a local improvement may 
make a certain product, substance, or compound the standard of quality and 
fitness, and require that only material equal to it in all respects shall be used. 
[Cases cited.] This discretion, however, may only be exercised to permit the 
substitution of a particular substance or ingredient which meets the standard 
prescribed, but it is not broad enough to allow the construction of a substantial 
part of the improvement in a manner and of materials essentially different from 
the specifications of the ordinance. * * * 

City held liable in damages for sewage pollution of stream.—(Indi- 
ana Appellate Court; City of Frankfort v. Slipher, 162 N. E. 241; 
decided June 19, 1928.) The appellee owned a farm through which 
a natural watercourse flowed. In an action by him for damages 
against the city of Frankfort, it was alleged that the city had pol- 
luted the watercourse by unlawful deposit of sewage therein. The 
trial court found the following facts specially: That the city emptied 
its sewage into the watercourse; that such sewage was dangerous to 
public health, and had made the occupying of the dwelling houses on 
the appellee’s land uncomfortable and unsatisfactory, and interfered 
with the use of his land; that the city could, at a reasonable cost, have 
erected a sewage-reduction plant, so that all of the sewage could have 
been rendered pure and harmless; that the city negligently failed to 
take any steps to erect a sewage-reduction plant or to reduce the 
unwholesome and dangerous condition of the sewage; and that the 
city negligently deposited the sewage in the watercourse to the injury 
of the appellee. The court concluded as a matter of law that the ap- 
pellee should recover damages and entered judgment in accordance 
therewith. The appellate court affirmed such judgment, saying: 

Under the facts as found by the court, public necessity did not call for or 
require the pollution of the water of either Prairie Creek or South Fork, and, 
since appellant, by the expenditure of a reasonable sum of money, could have 
adopted a method of purifying the sewage, the judgment should be affirmed. 

Town held liable for sewage pollution of stream.—(TIowa Supreme 
Court; Stovern v. Town of Calmar, Winneshiek County, 216 N. W. 
112; decided November 22, 1927.) An action was brought against 
a town for an mo an and damages on account of the pollution by 
sewage of a creek which flowed through the edge of plaintiff’s farm. 
At the time of the trial in the lower court in October, 1926, the town 
had a sanitary sewage-disposal plant about three-fourths completed. 
The trial court allowed the plaintiff damages, refused an injunction, 
and ordered the nuisance abated on or before January 1, 1927. Both 
parties appealed. The supreme court approved the amount allowed 
as damages by the trial court, but held that the latter court “should 
not have made its decree final, but the same should have been in its 
nature interlocutory, giving the defendant a reasonable time in which 
to abate the nuisance, but holding jurisdiction for the final determina- 
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tion herein as to the rights of the parties in this respect.” The 
supreme court stated that it did not know whether the nuisance had 
been abated and remanded the case to the district court “for the 
purpose of taking evidence upon the single proposition as to whether 
a nuisance still exists, and for the purpose, that, upon said hearing, 
such decree with reference thereto as may be warranted by the evi- 
dence may be rendered.” 

Construction of sewer system by city not enjoined.—(Kentucky 
Court of Appeals; Baker v. City of Princeton, 11 S. W. (2d) 94; 
decided November 23, 1928.) Chapter 88, Laws of 1928, authorized 
the construction, maintenance, etc., of sewers in fourth-class cities. 
After this statute went into effect, the city of Princeton, a fourth- 
class city, passed an ordinance providing for the construction of a 
sewerage system. 

About 20 years before, the city had constructed a small sewer sys- 
tem in the business section, which system served a few residences, 
including two belonging to the plaintiff. A fee of $20 was paid to 
the city for the privilege of connecting with the system, and there 
was no further charge. 

The plaintiff instituted an action to enjoin the city from proceeding 
with the letting of contracts and the construction of the sewer system 
under the above-mentioned law and ordinance. It was insisted that 
the plaintiff and others who had paid the fee of $20 had acquired a 
vested right which the city could not interfere with or take away. 
The court of appeals did not take this view of the matter, saying that 
“The mere right to tap a sewer system in consideration of a specified 
fee is simply a temporary privilege which must yield when it becomes 
necessary to discontinue the old system, and construct a new system 
in order to promote the public health.” 

One of the other points made was that the city council was without 
power to create a single district but should have created several 
districts so that the burden would fall more equally on the property 
owners. Concerning this the court said that “There is nothing in 
the act that requires a city council to divide the city into separate 
districts. On the contrary, the whole matter is left to the sound 
discretion of the board of council [cases cited], and the courts are 
without authority to interfere, even though they may believe it would 
be more advisable to adopt a different plan.” 

The court concluded its opinion by saying that “the city has the 
power to construct the proposed sewer system in accordance with the 
terms and conditions contained in the ordinance.” 

City held liable for sewage pollution of spring and lake.—(Missouri 
Supreme Court, Division No. 2; Windle et ux. v. City of Springfield, 
8 S. W. (2d) 61; decided June 21, 1928.) An action was brought 
against the city of Springfield to recover damages for the pollution of 
a spring and lake on plaintiffs’ land. A jury found that the pollu- 
tion was due to percolations from a sewer connection installed by con- 
tractors employed by the city. A judgment in favor of the plaintiffs 
was rendered by the trial court, and this judgment was affirmed by the 
supreme court on appeal. The reasoning of the latter court is shown 
by the following excerpts from its opinion : 

The question of the defendant's liability under the facts in this case does 
not depend upon the character of its act in ordering the installation of this 
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sewer. That it was constructed under its authority it concedes, and defendant 
contends that its act in so doing was not ultra vires. We are therefore con- 
fronted with this state of facts in determining the defendant’s liability: Was 
the control and use of the sewer after its installation and during its operation 
such as to cause the damages complained of by the plaintiffs? 

However uniform the rule may be as to the nonliability of a municipality 
for acts in the exercise of its governmental or legislative capacity, it does not 
apply when the municipality makes such a use of its own land after the con- 
struction of a sewer as to constitute, as at bar, a private nuisance. Here the 
sewer was constructed upon the land of the city. In its use sewage flowing 
through the sewer percolated the adjacent soil and contaminated the plaintiffs’ 
spring and lake, rendering the water of same unfit for domestic or other use 
and ladening the air with foul odors. 

This general rule, sanctioned by nrany courts of last resort, may, under the 
facts at issue, be held applicable in the determination of the instant case; if 
a sewer, whatever its plan or the conditions under which it was installed, is 
so constructed as to cause a positive and direct invasion of the plaintiffs’ prop- 
erty by percolating the soil in Such a manner as to contaminate the owners’ 
water to such an extent as to render it unfit for use, then the city may be held 
liable in an action for damages arising from such injury. * * * 

City held liable for nuisance caused by septic tank.—(Kansas City, 
Mo., Court of Appeals; Newman v. City of Marceline, 6 S. W. (2d) 
659; decided May 21, 1928.) An action was brought against the city 
of Marceline to recover damages for the maintenance of a nuisance. 
The plaintiff alleged that a septic tank, constructed and maintained 
by the city near her residence, which she owned, emitted foul and of- 
fensive odors which deprived her of the comfort and enjoyment of 
her home. The city’s contention was that, if the septic tank was a 
nuisance, it was a public one, and, for that reason, it was incumbent 
on the plaintiff both to allege and to prove that she sustained special 
injuries or damages different in kind or character from those suffered 
by the public generally. In affirming a judgment for the plaintiff, 
the court of appeals said: 

While the petition does not specifically allege that the injuries suffered by 
plaintiff were different in kind or character from those suffered by the public 
generally, it does allege that the septic tank, filled with sewage from defendant 
city, was maintained near her residence, and that foul, dangerous, and offensive 
odors came from said sewage onto plaintiff's premises and into her dwelling 
house, and deprived her of the comfort and enjoyment of her home, rendered 
same unsalable, and caused her to lose the reasonable rental value thereof. It 
may be true that the stench from the septic tank affected alike all who came in 
contact with it, but the fact that plaintiff owned and lived in property located 
near the tank, and was disturbed in the comfort and enjoyment of her home, by 
reason of the foul and offensive odors coming from the Sewage in said tank, 
entitled her to maintain an action for said injuries. This tank was peculiarly 
injurious to plaintiff on account of its close proximity to her home. This being 
true, a petition alleging such facts states a cause of action, although it may not 
specifically allege that the injuries sustained by plaintiff were different in kind 
from those suffered by the public generally. * * * 

Municipalities held liable for nuisance caused by sewer and sewage- 
disposal plant.—(New Jersey Court of Errors and Appeals; Ennever 
et ux. v. Borough of Bergenfield et al., 144 A. 809; decided February 
14, 1929.) An action was brought against certain municipal corpo- 
rations to recover damages for injuries to plaintiffs’ property, 
resulting from the construction and operation by the defendants of 
a joint sewage-disposal plant and a joint sewerage system. A jury 
found that the disposal by the municipalities of sewage into a small 
stream which flowed through plaintiff’s land created a nuisance, and 
returned a verdict for the plaintiffs. The court of errors and appeals 
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affirmed the judgment of the lower court, basing the liability of the 
defendants on the fact that, although they “ were performing a pub- 
lic duty in constructing and operating the sewers and the disposal 
plant,” they “ were committing an active wrong, thereby causing 
special damage to the plaintiffs’ property.” 

Town held liable for damages caused by sewage pollution of 
stream.—(North Carolina Supreme Court; Cook et al. v. Town of 
Mebane, 131 S. E. 407; decided January 27, 1926.) One of the 
grounds of complaint in this case was that the town of Mebane by 
the discharge of sewage had polluted the stream which flowed 
through the land of plaintiffs to the damage of their land and mill 
site. The jury found for the plaintiffs and the judgment of the lower 
court thereon was affirmed by the supreme court. 

Order of State department of health to city relative to sewage dis- 
posal upheld.— (Ohio Supreme Court; City of Bucyrus v. Department 
of Health of Ohio et al., 166 N. E. 370, 120 Ohio St. 426, 2 Ohio Bar 
10; decided April 24, 1929.) The State department of health, acting 
under statutory authority and after complaint, investigation, notice, 
and hearing, ordered the city of Bucyrus to install works or means 
satisfactory to the State director of health for the collection and 
disposal of the sewage of the city in a manner to correct and prevent 
the pollution of the Sandusky River. In a proceeding in error from 
the department’s order, the supreme court stated that all the ques- 
tions raised were determined by its decision in the case of the State 
Board of Health v. City of Greenville, decided April 2, 1912, unless 
the adoption on September 3, 1912, of Article XVIII of the State 
constitution had so changed the relationship of municipalities to the 
State as to divest the State of its sovereignty over such municipalities 
in respect to sanitation within and in the vicinity of such municipali- 


ties. Said Article XVIIT provided, in part: 


Municipalities shall have the authority to exercise all powers of local self- 
government and to adopt and enforce within their limits such local police, 
sanitary, and other similar regulations as are not in conflict with general laws. 

The court’s view was that the adoption of the article did not change 
the situation of the municipalities with respect to local sanitary regu- 
lations, except’ that before such adoption they had such power to 
adopt local sanitary regulations as had been conferred upon them 
by the legislature and since such adgption they had such power to 
adopt local sanitary regulations as had not been taken away from 
them by the legislature in the enactment of general laws. The court 
sald: 

The effect of the constitutional provision granting to municipalities the power 
to adopt local sanitary regulations is, therefore, no different than though the 
power had been conferred by legislative enactment instead of constitutional pro- 
vision ; for, if conferred by legislative enactment, the act would be subject at all 
times to revision or repeal by the legislature. The constitutional provis'on con- 
ferring the power with the limitation that the muncipal regulation must not be 
in conflict with general laws operates to bestow upon the legislature the same 
power to control sanitation by general laws that it had prior to the adoption of 
that article. The power conferred by that article is conditioned upon the legis- 
lature not having enacted general laws with which the local sanitary regulations 
of the municipality conflict. 


® 
The decision in the Greenville case was adhered to by the court. 
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With regard to the hearing before the health council, the court 
made the following observations: 

* * * While the technical rules of a hearing by a court are not required to 
be strictly observed in hearings before administrative bodies, it is the duty of 
such bodies to permit a full hearing upon all subjects pertinent to the issue, and 
to base their conclusion upon competent evidence; and such result can better be 
accomplished by a substantial adherence to the rules observed in hearings in 
court. In the instant case, the newspaper article was not competent evidence. 
* * * The reports of the engineers employed by the health department were 
official in character, authorized by statute, and were competent evidence in such 
hearing * * *. The city of Bucyrus was entitled to examine and to attempt 
to impeach such reports and each and every person who assisted in gathering 
data and compiling such reports. The city of Bucyrus was entitled to present 
its own witnesses to disprove any of the facts testified to by the witnesses of 
the complainants, or any of the facts shown in the reports, and was entitled to 
file such papers in the case as it deemed essential to the preservation of its 
rights and the preservation of its cause or defense, and was also entitled to make 
such defense without the filing of an answer. * * * 

The department’s order was affirmed. 

Order of State health department concerning sewage disposal up- 
held.—(Ohio Supreme Court; State ex rel. Neal, Director of Health, 
v. Williams, Mayor, et al., 166 N. E. 377, 120 Ohio St. 482, 2 Ohio 
Bar 10; decided April 24, 1929.) In a mandamus action to enforce 
the laws relating to the pollution of watercourses, the petition 
charged that the respondents were causing sewage of the city of Del- 
phos to be discharged into certain streams, in violation of statutes, 
in such quantities and of such character as to pollute the streams, 
and that this conduct constituted a public nuisance by making the 
streams a menace to public health and welfare in the vicinity. The 
petition contained proper allegations necessary to show that, pur- 
suant to complaints filed, an examination of the situation had been 
made by the State director of health; that a hearing, after due 
notice, had been held; that findings had been made and respondents 
notified thereof and directed to make other arrangements, within 
a specified time, for the proper disposal of sewage in a manner 
satisfactory to the State health authorities; and that the time fixed 
had elapsed and respondents had refused to comply with the order. 

The respondents challenged the sufficiency of the petition and pre- 
sented many other issues for the court’s consideration, such as the 
unconstitutionality of the law under which the health department 
acted, misjoinder of parties, omission of parties, insufficiency of 
findings made by the health authorities, unreasonableness of the 
order, and also claimed that, under the home rule provisions of the 
constitution, the city could not be controlled by the State health 
department with respect to its disposal of the city’s sewage. 

The supreme court, which found against the city, disposed of the 
matter by saying: 

This court is of the opinion that every issue presented by the pleadings and 
urged in the arguments and briefs of counsel has been fully and completely 
covered by the decisions of this court, and that there is now nothing further 
to be said on the subject. We refer to the case of State Board of Health v. 
City of Greenville, 86 Ohio St. 1, and cases therein cited, and to the decisions 
of this court that have since approved and followed the Greenville decision, as 
follows: [Cases cited. ] 

City held liable for injury caused by sewage pollution of stream.— 
(Oklahoma Supreme Court; City of Collinsville v. Brickey, 242 P. 
249; decided November 3, 1925.) The plaintiff in the lower court 
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brought action against the city of Collinsville to recover damages 
for injury to her ‘dairy business caused by the pollution of a stream 
running through her property, such pollution Gan due to the dis- 
charge ‘of sew age from the city into the stream. ‘The jury returned a 
verdict in favor of the plaintiff and the judgment on the verdict was 
affirmed by the supreme court. 

Action against city for negligent disposal of sewage—(Oklahoma 
Supreme Court; City of Lawton v. Wilson, 259 P. 650; decided 
September 27, 1927.) An action was brought against the city of 
Lawton for damages on account of alleged neglige nee in the disposal 
of sewage. The plaintiff alleged that the city had for 15 years (lis- 
char ged its sewage into a certain creek, which ran across plaintiff’s 
farm, in such a manner as to cause pollution of the w aters. The 
defendant contended that the statute of limitations was a bar to the 
action, but the supreme court, after quoting from several cases, 
said: 

From the above authorities it seems clear to us that, when the plaintiff below 
by competent evidence showed that the defendant was negligent in the manner 
in which it operated the disposal plant, and it was further shown that by the 
use of labor and money the city could have repaired the defect in said plant, and 
said acts of negligence occurred within two years last past prior to the com- 
mencement of plaintiff's cause of action, under this showing by the plaintiff the 
statute of limitations could not be pleaded in bar of plaintiff's right of 
recovery. 

Nuisance from overflow of town septic tank enjoined —(Oklahoma 
Supreme Court; Town of Jennings v. Pappenfuss, 263 P. 456; de- 
cided January 24, 1928.) An action was brought to enjoin a town 
from maintaining a nuisance and to compel it to abate the same. 
The plaintiff alleged that the overflow upon her land from a septic 
tank of the town sewer constituted a nuisance, the odor and stench 
being of such extent that it was practically impossible to live upon 
her farm. The trial court found that the town had been maintain- 
ing a nuisance by permitting the overflow from the septic tank to 
flow into a ditch and over and upon the plaintiff’s land, and adjudged 
that a permanent injunction be granted the plaintiff, enjoining the 
defendant from maintaining the nuisance, and that defendant pro- 
ceed at once to abate the nuisance. On appeal the judgment of 
the lower court was affirmed by the supreme court. 

City held liable for sewage pollution of stream.— (Oklahoma Su- 
preme Court; City of Enid v. Brooks, 269 P. 241; decided July 24, 
1928.) An action was brought against the city of Enid to recover 
damages for the pollution of a stream which extended into plaintiff's 
premises. The plaintiff alleged that the city had negligently operated 
and maintained its septic tanks and sewer system, and that the sew age, 
emptied from the septic tanks into the stream about a mile above 
plaintiff’s premises, had polluted the stream to the injury of the plain- 
tiff. It was further alleged that the plaintiff had been forced to 
abandon the dairy business because of the pollution of the stream, 

although her farm was specially suited for dairying purposes. A 
jury returned a verdict in favor of plaintiff and judgme nt was ren- 
dered thereon. On appeal, the city objected principally on the 
grounds that the evidence was insufficient to support the verdict and 
that the verdict was contrary to the evidence and the court’s instruc- 
tions. Regarding these objections the supreme court said: 
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* * * Wethink there was ample evidence of failure to use ordinary care in 
the maintaining and operating of the sewer system during at least the greater 
part of the two years covered by this suit. 

* * * We think there can ‘be no doubt but that the evidence is sufficient 
to raise the issue of failure to use ordinary care, on the part of the city, to show 
a causal relation between the negligence and the injury complained of, and to 
also show a substantial injury to the usable value of plaintiff's home and farm, 
and also a damage by reason of the discomfort, annoyances, and personal incon- 
veniences caused plaintiff by the defendant. * * * 

The city further contended that the negligence of the city’s officers 
in the disposition of the sewage of the city was not a negligence of 
the city in its corporate capacity, for the reason that the operation of 
the sewer system was a governmental act which did not render the 
city liable for such negligent acts. The court’s conclusion on this 
point was “that the city is liable to a riparian owner for damages 
sustained by reason of the negligent operation of a municipal sewer 
system by its officers and agents.” 

Still another contention of the city was that, since the evidence 
disclosed that the stream was polluted by storm sewers which drained 
areas about various industrial plants, etc., the plaintiff was not en- 
titled to recover. But the court stated that “The fact that the 
stream may have been polluted from other sources would be no 
defense or excuse for the defendant to add thereto, and would be 
no defense to a recovery for any damages caused by its act.” 

Liability of city for negligent disposal of sewage.—(Oklahoma 
Supreme Court; City of Sayre v. Rice, 269 P. 361; decided July 31, 
1928.) An action to recover damages, based on the negligent opera- 
tion of a sewer system, was brought against the city of Sayre. The 
plaintiff alleged that the main line of the city’s sewer system became 
broken and that the sewage, originally intended to be emptied into 
a river, was discharged upon the bottom lands of the river in the 
near vicinity of plaintiff’s land and home, causing loss of rents and 
discomfort, annoyance, and illness to her and her family. A jury 
returned a verdict in favor of the plaintiff, and the city appealed. 
The nature of the evidence presented by the plaintiff to substantiate 
her claim for damages on account of sickness, allegedly caused by the 
nuisance, was stated thus by the appellate court: 

* * * Plaintiff's evidence merely showed that the city sewer discharged 
the sewage upon the ground about 200 or 300 yards from her home, where the 
same was not carried off during dry weather by the water, and that certan 
sickness, including typhoid fever, occurred in her home. There was no evi- 
dence reasonably tending to show that the nuisance caused any of the sickness 
or fever. No evidence was even offered that the sickness would not likely 
have resulted from other causes, and that the discharge of sewage contained 
such disease germs as would create the disease complained about. There was 
no opinion given by expert witnesses that such condition would likely result 
in typhoid or other fevers; and, in so far as the record discloses, one would 
have to rely solely on conjecture as to what produced the fevers testified 
abet. © © © 

The supreme court held that, because of this state of the evidence, 
the matter of sickness should not have been submitted to the jury as 
a proper item of damage, and remanded the cause for a new trial, 
saying: 


* * * Without the aid of some proof as to the causal relation between 
the nuisance and the injury, a jury would be licensed to enter the field of 
conjecture, which, in many instances, would result in unjust and untold 
injury to the parties litigant. It can not be ascertained from the record 
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whether the amount of the verdict, in excess of the rentals allowed under 
the special interrogatories, were because of the noxious odors to plaintiff and 
her family or because of the typhoid and other fevers about which testimony 
was given. The item of sickness having been subm‘tted to the jury as a 
proper item of damage, it is reasonable to suppose that some compensation, 
and possibly the greater part thereof, was allowed by reason of such sickness. 
Under the record, this item should have been excluded, and it was error to 
refuse the requested instruction. 

Discharge of sewage by borough in manner to overflow land en- 
joined.—(Pennsylvania Supreme Court; Freedman et al. v. Borough 
of West Hazleton, 146 A. 564; decided May 138, 1929.) ‘The borough 
of West Hazleton discharged sewage, at a certain place in the 
borough, into an open ditch. This ditch extended over plaintiffs’ 
land to a creek. The polluted fluid spread, at various points along 
the ditch, over the land of plaintiffs and caused the emission of offen- 
sive odors which created inconvenience and unhealthful conditions to 
families living along the ditch within the borough. In an injunction 
suit brought by the plaintiffs, whose land consisted of plotted build- 
ing lots which were suitable and available for residential purposes, 
the trial court found the above facts. It was also proved that the 
sewer system, at the point where the sewage entered the ditch, was 
wholly inadequate and insufficient to prevent the discharge of the pol- 
luted waters upon the plaintiffs’ property. The trial court concluded 
that there was a public and continuing nuisance and granted the 
relief prayed for by the plaintiffs. On appeal by the defendant 
borough, the supreme court affirmed the lower court’s decree, saying 
that “ The facts in this case and the law applicable to them fully 
support the findings and final decree of the court below.” 

Regarding the claim, put forth by the borough, that it had a pre- 
scriptive right to the use of the ditch over plaintiff’s land, it was 
held by the supreme court that such claim had no application. The 
court stated that, although the ditch had been openly used for that 
purpose since 1902, that fact constituted no defense to a proceeding 
by an individual for the removal of an unlawful nuisance which de- 
veloped in later years from such use, and that “the right to maintain 
a public nuisance can not be acquired by prescription.” 

Order of State board of purification of waters sustained.— (Rhode 
Island Supreme Court; Board of Purification of Waters v. Town of 
East Providence, 133 A. 812; decided June 25, 1926.) The Rhode 
Island Board of Purification of Waters, after due notice and hearing, 
made an order directing the town of East Providence “ to adopt, use, 
and operate some practicable and reasonably available system or 
means to prevent” sewage pollution of the Seekonk River. It was 
undisputed that the sewage deposited by the town constituted a 
pollution and that other municipalities also polluted the river by 
the discharge of sewage into it. The constitutionality of chapter 125 
of the General Laws of 1923, under which the board acted, was at- 
tacked by the town, and also the order of the board was alleged to 
be unreasonable. The supreme court, however, decided that the law 
in question was constitutional and sustained the board’s order. 

City held liable for pollution of stream.—(South Dakota Supreme 
Court; Gellert v. City of Madison et al., 210 N. W. 978; decided 
December 6, 1926.) The plaintiff occupied land which was crossed 
by a small stream. The defendant city discharged its sewage into 
the said stream immediately above the plaintiff’s premises, and by 
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reason thereof the stream became so polluted as to cause such 
premises to be uninhabitable. The plaintiff brought action against 
the city for damages, and the city contended that it was not lable 
unless it was shown to have been negligent in the construction of its 
sewer system. One of the provisions of the State constitution pro- 
vided that “ private property shall not be taken for public use, or 
damaged, without just compensation.” The court rejected the city’s 
contention, stating as follows: 

In some States, whose constitutions do not contain the provision as to damag- 
ing, the courts have held as contended for by appellant. But this court has 
repeatedly held that cities are liable for consequential damages arising from the 
construction of improvements where no negligence is proven. The law of this 
State is well established upon that point. 

Erection and maintenance of city sewage disposal plant not 
enjoined.—(Texas Court of Civil Appeals; Boyd et al. v. City of San 
Angelo, 290 S. W. 833; decided January 19, 1927.) A suit was 
brought to enjoin the city of San Angelo from erecting and main- 
taining a sewage disposal plant on a site about 214 miles from the 
city limits. The court held, however, that the evidence was insuffi- 
cient to show that the proposed plant would constitute a nuisance. 
The court also was of the opinion that the case came clearly within 
the rule laid down in 29 Cye. 1231 that “ an injunction will not ordi- 
narily be granted, where the erection complained of has a tendency 
to promote the public convenience, to an extent outweighing the 
private inconvenience resulting therefrom, where it is necessary to 
the welfare of the community generally, or where an injunction 
would cause serious injury to an individual or the community at 
large, and a relatively slight benefit to the party seeking such relief,” 
and declared that “ If operation of such plant, which is essential to 
the welfare of the community, damages appellant’s property, they 
have their remedy at law, but that question must be left to the test 
of operation.” 

City sewage-disposal plant held to be a nuisance and injunctive 
relief granted —(Texas Court of Civil Appeals; City of Marlin v. 
Criswell et al., 293 S. W. 910: decided March 24, 1927.) A suit was 
brought by resident property owners in the town of Marlin against 
the city of Marlin to restrain the operation of the city’s sewage- 
disposal plant and the enlargement of said plant, and also to require 
the city to move its plant to some other locality. The property 
owners alleged that the use of the plant caused offensive odors and 
gases to emanate therefrom, which were detrimental to health and 
which rendered it practically impossible for the said owners to 
occupy their residences with any comfort. It was also alleged that 
the city had voted bonds to rebuild its sewage-disposal plant, and 
that the said plant could not be built on the ground where the exist- 
ing plant was located in such a way as to remove the objections 
lodged against the existing plant. The cause was submitted on 
special issues, and by the judgment of the trial court the city was 
permanently restrained from maintaining its existing sewage-dis- 
posal plant and enjoined from enlarging said plant at the place 
where it was then located, and was also required within six months 
to remove its existing plant to some other place. The trial court’s 
judgment was affirmed by the court of civil appeals, which said: 
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* %* * The evidence shows beyond controversy that the present system is 
exceedingly offensive to all of the appellees, as well as a large number of other 
citizens of Marlin. * * * We think the evidence is sufficient to support the 
jury’s finding that the proposed plant which the city is preparing to erect will 
cause the same offensive odors and that the same objections may be urged 
against it. * * * 

* * * Tt seems to be the settled law of this State that a city may, the same 
as a private individual, be restrained from maintaining a nuisance. * * * 

City’s sewage disposal plant not enjoined.—(Texas Court of Civil 
Appeals; City of Wylie et al. v. Stone, 16 S. W. (2d) 862; decided 
April 10, 1929.) An action was brought against the city of Wylie 
and its mayor and aldermen to enjoin the operation of the city’s 
sewage-disposal plant and to abate same, on the ground that its 
operation was a public and private nuisance. The jury’s findings 
justified the conclusion that the plant as operated was a nuisance. 
The jury also found that the plant could have been located and 
operated in a practical manner on another site that would not have 
caused injuries to others similar to those inflicted on plaintiff; that 
plaintiff’s land was depreciated in market value $5,000; and that the 
city would suffer $8,000 loss if an injunction were granted. ‘The 
trial court abated the plant as a nuisance, enjoining the defendants 
from operating same at the location complained of. On appeal the 
judgment of the trial court was reversed by the court of civil appeals. 

One of defendants’ contentions was that, the legislature having 
authorized the governing authorities of the city to locate and establish 
the sewage plant, the nuisance, if any resulted from its operation, 
was legalized. The appellate court, however, held that the nuisance 
complained of did not belong to the category of those legalized, but, 
in a proper case, could be enjoined. 

Another contention of defendants was that the trial court had 
erred in not directing a verdict in their favor because the evidence 
failed to show the existence of a nuisance, but this was overruled, for 
the reason that the jury’s findings justified the conclusion that the 
disposal plant as operated was a nuisance. 

In passing on another point raised by the defendants the court of 
appeals decided that “the jury should have been required to find in 
substance whether or not, under all the facts and circumstances, there 
existed a reasonable necessity for the location of the disposal plant at 
the point selected.” 

It was also contended that the plaintiff was not entitled to injunc- 
tive relief as a matter of right, but should have been relegated to his 
action for damages. In discussing this phase of the matter the court 
said: 

It does not follow that every nuisance will be enjoined; courts will consider 
the equities pro and con. Ordinarily, where there exists an adequate remedy at 
law, a nuisance will not be suppressed by injunction; especially is this true in 
cases of the nature of the one under consideration, where the interest and con- 
venience of an entire community is involved as against a private or personal 
inconvenience or loss that may be measured in dollars and cents. * * 

One of the major functions of a municipal government is to insure proper 
sanitation and preserve public health; to this end the law, by express provisions 
of the statute and by many implications therefronr, has committed to governing 
authorities of cities, such as Wylie, the duty of establishing and operating sewer 
systems. They are authorized to purchase necessary lands, either within or 
without the city limits (art. 1108, R. S. 1925), and, when necessary, may acquire 
lands by condemnation proceedings (art. 1109b, R. S. 1925). Therefore, wher- 
ever these authorities act the presumption will be indulged, until overcome by a 
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preponderance of evidence, that they acted in good faith, with due regard to the 
rights and interest of all concerned, and found a reasonable necessity for making 
the particular location. Courts are not authorized to substitute theirs for the 
judgment of authorities whom the law has clothed with exclusive authority to 
act, and their discretion, when exercised, should not be disturbed except in a 
clear case of abuse, which we do not find was committed in this case. 

Recovery for damage to residence property caused by sewage-dis- 
posal plant.—(Washington Supreme Court; Southworth et ux. v. 
City of Seattle, 259 P. 26; decided September 1, 1927.) An action was 
brought, under section 16 of article 1 of the State constitution, against 
the city of Seattle to recover for damages to plaintiff’s residence 
property by reason of the construction and operation immediately 
near their property of a sewage-disposal plant. Section 16 of article 
1 of the State constitution provided in part: 

* * * No private property shall be taken or damaged for public or private 
use without just compensation having been first made, or paid into court for 
mesweer, * * *, 

A jury returned a verdict for the plaintiffs for more than one-third 
of the value of the property without the nuisance, and the judgment 
on the verdict was affirmed by the supreme court. 

One contention on behalf of the city was that there was no allega- 
tion or proof of filing a claim for damages with the city as a pre- 
requisite to maintaining the action, but the court held that, the action 
being brought under the section of the constitution above mentioned, 
the filing of a claim before suit or at all was not necessary. 

Another contention on the part of the city was that, as the city 
was engaged in a lawful and necessary governmental work on its 
own premises, the claim of the plaintiffs was damnum absque injuria, 
but the court stated that its decisions and others were to the contrary. 

The court also upheld an instruction to the jury that “ in determin- 
ing the question of, whether or not respondents’ property had been 
damaged within the purview of the constitutional provision they 
could take into consideration those things clearly defined by the 
statute [relating to nuisances] which under all authorities consti- 
tute damage.” 


Sewer Districts. 

Act authorizing sewer districts in St. Louis County, Mo., held un- 
constitutional—(Missouri Supreme Court; State ex inf. Gentry, 
Atty. Gen., v. Armstrong et al., Supervisors, etc., 286 5. W. 705; 
decided July 3, 1926.) A 1925 statute authorized the creation and 
organization of sewer districts * within the limits of any county ad- 
joining a city now or hereafter having a population of 700,000 inhab- 
itants or more.” It was conceded that the act applied only to St. 
Louis County. Pursuant to constitutional authority the city of St. 
Louis was in a class by itself, in that it was wholly without the con- 
fines of any county. Said city was surrounded by the county of St. 
Louis. In a quo warranto proceeding to test the validity of the 
sewer district act, the supreme court pointed out that the statute 
could not “apply to a county having within its boundaries a city of 
700,000 or more inhabitants, because such city would be a part of the 
county, and therefore the county could not adjoin the city, for the 
simple reason that the city would be a part and parcel of the county. 
* * * Tt would require a constitutional provision authorizing the 
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separation of the city from the rural portion of the county, as in the 
case of the city of St. Louis.” 

By a provision of the constitution no local or special law could be 
legally passed where a general law could be made applicable. In 
this connection the court stated : 

We are not impressed that the conditions are so different [in St. Louis County] 
from other rural communities in the State as to require a special act, but if they 
are, then the legislation must proceed under section 54 of article 4 of the con- 
stitution. Our view is that a general law could be made to cover the situation 
there as well as similar situations in other counties. At least a reasonable 
Classification of counties could be made, which is not done by the act of 1925. 

The court held that the law was void because violative of the 
constitution. 

Act authorizing establishment of sewer districts held unconstitu- 
tional.—(Missouri Supreme Court; Rose et al. v. Smiley et al., 
County Judges, 296 S. W. 815; decided June 27, 1927.) A 1921 
Missouri law authorized the establishment of sewer districts “in any 
county * * * now having or which may hereafter have a popu- 
lation of more than 100,000 inhabitants and less than 200,000 in- 
habitants, and which county now or hereafter adjoins a city which 
now contains or may hereafter contain a population of 500,000 or 
more.” 

The State constitution contained the following provision: 

In all other cases where a general law can be made applicable, no local or 
special law shall be enacted. 

The city of St. Louis was not located in any county and was the 
only city in the State so situated, all other cities being within the 
borders of some county. 

The supreme court held the said act to be unconstitutional, stating 
as follows: 

The act was intended to apply to no other county than St. Louis County. 
The words, “or hereafter contain,’ were thrown in to give the act a general 
appearance, when in facts [sic] its purpose and effect were strictly local. As 
pointed out in the Armstrong case, there are, no doubt, many counties which, 
in point of population and in congested areas, are as much in need of sanitary 
sewers as St. Louis County. A general law could be passed, with a classifica- 
tion based upon population, which would apply to many other counties, and 
therefore the act is contrary to the clause of the constitution mentioned. 

Sewer district act held constitutional——(Missouri Supreme Court; 
State ex rel. Gentry, Atty. Gen., v. Curtis et al., Sup’rs of Webster 
Groves General Sewer Dist. No. 1 of St. Louis County, 4 S. W. 
(2d) 467; decided March 17, 1928.) An act approved March 25, 
1927 (Missouri Laws 1927, pp. 439-465), authorized the formation 
of sewer districts in counties having 75,000 or more population. 
quo warranto proceeding was brought to oust certain persons as 
supervisors of a sewer district, it being contended that the above- 
mentioned act, under which the supervisors held office, was uncon- 
stitutional. Numerous grounds of unconstitutionality were urged, 
but the supreme court ruled against them all, thus holding the law 
to be a valid enactment. 


Sexual Sterilization. 

Sexual sterilization law of Virginia upheld.—( United States Su- 
preme Court; Buck vw. Bell, 47 S. Ct. 584; decided May 2, 1927.) An 
act (chapter 394) of the Legislature of Virginia, approved March 20, 
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1924, provided for the sexual sterilization of inmates of certain State 
institutions who were afflicted with hereditary forms of insanity, 
idiocy, etc. The constitutionality of this law was attacked in a case 
where the sterilization of a feeble-minded woman had been ordered 
under it. The Virginia Supreme Court of Appeals upheld the act, 
and the case was carried to the United States Supreme Court, where 
the judgment of the State court was affirmed. The opinion of the 
Supreme Court of the United States, written by Justice Holmes, reads 
as follows: 


This is a writ of error to review a judgment of the Supreme Court of Appeals 
of the State of Virginia, affirming a judgment of the circuit court of Amherst 
County, by which the defendant in error, the superintendent of the State Colony 
for Epileptics and Feeble Minded, was ordered to perform the operation of sal- 
pingectomy upon Carrie Buck, the plaintiff in error, for the purpose of making 
her sterile. (148 Va. 310.) The case comes here upon the contention that the 
statute authorizing the judgment is void under the fourteenth amendment as 
denying to the plaintiff in error due process of law and the equa! protection of 
the laws. 

Carrie Buck is a feeble-minded white woman who was committed to the State 
colony above mentioned in due form. She is the daughter of a feeble-minded 
mother in the same institution, and the mother of an illegitimate feeble-minded 
child. She was 18 years old at the time of the trial of her case in the circuit 
court, in the latter part of 1924. An act of Virginia approved March 20, 1924, 
recites that the health of the patient and the welfare of society may be pro- 
moted in certain cases by the sterilization of mental defectives, under careful 
safeguard, etc.; that the sterilization may be effected in males by vasectomy and 
in females by salpingectomy, without serious pain or substantial danger to life; 
that the Commonwealth is supporting in various institutions many defective 
persons who if now discharged would become a menace but if incapable of pro- 
creating might be discharged with safety and become self-supporting with 
benefit to themselves and to society ; and that experience has shown that heredity 
plays an important part in the transmission of insanity, imbecility, etc. The 
statute then enacts that whenever the superintendent of certain institutions in- 
cluding the above-named State colony shall be of opinion that it is for the best 
interests of the patients and of society that an inmate under his care should 
be sexually sterilized, he may have the operation performed upon any patient 
afflicted with hereditary forms of insanity, imbecility, etce., on complying with 
the very careful provisions by which the act protects the patients from possible 
abuse. 

The superintendent first presents a pet-tion to the special board of directors 
of hs hospital or colony, stating the facts and the grounds for his opinion, 
verified by affidavit. Notice of the petition and of the time and place of the 
hearing in the institution is to be served upon the inmate, and also upon his 
guardian, and if there is no guardian the superintendent is to apply to the 
circuit court of the county to appoint one. If the inmate is a minor notice 
also is to be given to his parents if any with a copy of the petition. The board 
is to see to it that the inmate may attend the hearings if desired by him or his 
guardian. The evidence is all to be reduced to writing, and after the board 
has made its order for or against the operation the superintendent, or the 
inmate, or his guardian, may appeal to the c'reu't court of the county. The 
circuit court may consider the reccrd of the board and the evidence before it 
and such other admissible evidence as may be offered, and may affirm, revise, 
or reverse the order of the board and enter such order as it deems just. 
Finally, any party may apply to the supreme court of appeals, which, if it 
grants the appeal, is to hear the case upon the record of the tr’al in the ¢ reuit 
court and may enter such order as it thinks the circuit court should have 
entered. There can be no doubt that so far as procedure is concerned the 
rights of the patient are most carefully considered, and as every step in this 
case Was taken in scrupulous compliance with the statute and after months 
of observation, there is no doubt that in that respect the plaint ff in error has 
had due process of law. 

The attack is not upon the procedure but upon the substantive law. It 
seems to be contended that in no circumstances couid such an order be justi- 
fied. It certainly is contended that the order can not be justified upon the 
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existing grounds. The judgment finds the facts that have been recited and 
that Carrie Buck “is the probable potential parent of socially inadequate off- 
spr.ng, likewise afflicted, that she may be sexually sterilized w thout detriment 
to her general health and that her welfare and that of society will be promoted 
by her sterilization,’ and thereupon makes the order. In view of the general 
declarations of the legislature and the specific findings of the court obviously 
we can not say as matter of law that the grounds do not exist, and if they 
exist they just fy the result. We have seen more than once that the public 
welfare may call upon the best citizens for their lives. It would be strange if 
it could not call upon those who already sap the strength of the State for 
these lesser sacrifices, often not felt to be such by those concerned, in order to 
prevent our being swamped with incompetence. It is better for all the world, 
if instead of waiting to execute degenerate offspring for crime, or to let them 
starve for their ‘mbecility, society can prevent those who are manifestly unfit 
from continuing their kind, The principle that sustains compulsory vaccination 
is broad enough to cover cutting the fallopian tubes. (Jacobson v. Massa- 
chusetts, 197 U. S. 11.) Three generations of imbeciles are enough. 

But, it is said, however it m'ght be if this reasoning were applied generally, 
it fails when it is confined to the small number who are in the institutions 
named and is not applied to the mult.tudes outside. It is the usual last resort 
of constitutional arguments to point out shortcom’ngs of this sort. But the 
answer is that the law does all that is needed when it does all that it can, 
indicates a policy, applies it to all within the lines, and seeks to bring within 
the lines all sim larly situated so far and so fast as its means allow. Of 
course, so far as the operations enable those who otherwise must be kept 
confined to be returned to the world, and thus open the asylum to others, the 
equality aimed at will be more nearly reached. 


Sexual sterilization act upheld and interpreted. — (Kansas Supreme 
Court; State ex rel. Smith, Atty. Gen., v. Schaffer, 270 P. 604; decided 
October 6, 1928.) In an action of mandamus to compel the surgeon 
of the State hospital for the insane at Topeka to perform a sterilizing 
operation, two questions were presented: First, the constitutionality 
of the sexual sterilization law; and, second, the regularity of proceed- 
ings under said law. Rejecting contentions that the statute exceeded 
the police power of the State, denied equal protection of the laws, and 
denied due process of law, the supreme court held that the statute did 
not violate the provisions of either the Federal or State constitution. 
Although there was confusion in some of the terms of the statute, the 
court stated that the legislative purpose was plain enough and that 
all provisions of the statute could be preserved by interpreting it as 
follows: 

A sterilization proceeding is initiated by a certificate and recommendation of 
the institution officer to the governing board, to be acted on within 15 days; the 
chairman of the governing board calls a meeting of the board for enforcement 
of sterilization; the inmate is given 30 days’ notice of the meeting; and, at 
the meeting, a hearing is had upon the question whether a sterilization order 
shall be issued. So considered, the terms of the statute are consistent with 
themselves and with the legislative intention. 

Sexual sterilization act held constitutional —(Utah Supreme Court; 
Davis, Warden, v. Walton, 276 P. 921; decided April 9, 1929.) An 
inmate of the Utah State prison was ordered asexualized by the 
State board of corrections acting under the State sterilization law 
(Laws 1925, ch. 82). The validity of this statute was questioned 
by the inmate on the grounds that (1) it violated the provision of 
the State constitution prohibiting cruel and unusual punishments 
and (2) it violated the fourteenth amendment to the Federal Con- 
stitution in that it denied him equal protection of the law. Both of 
these contentions were overruled by the supreme court, which stated 
its findings concerning the validity of the law as follows: 
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* * * The act is in no sense a penal statute. The operation provided for 
is not a punishment for a crime. Its purposes are eugenic and therapeutic. 
Therefore cases dealing with laws that provide for asexualization as a punish- 
ment for crime are not applicable to the law here under consideration. 2 yi - 
It is urged that the act is class legislation; that to require the asexualization 
of those confined in public institutions without requiring similar treatment of 
persons of the same class who are not so confined offends against the equal pro- 
tection of the law guaranteed by the fourteenth amendment of the Constitution 
of the United States. By the act here under review it will be observed that it is 
made a felony for any person to perform, encourage, assist in, or otherwise pro- 
mote, the performance of any operation for the purpose of destroying the power 
to procreate the human species, except as in the act authorized, unless the same 
is a medical necessity. It is in effect urged that, to require the asexualization 
of a specified class of persons who are inmates of a public institution and hence 
may be segregated and prevented from procreation, and at the same time make 
it a felony to asexualize persons of the same class who are at liberty to pro- 
create is an unreasonable and unwarranted exercise of the police power. <A 
Similar attack was made upon the law of Virginia without avail in the case of 
Buck v. Bell, supra. * * * It is, of course, elementary that the Supreme 
Court of the United States is the arbiter to determine whether or not a law 
offends against the Constitution of the United States. We are of the opinion 
that the rule announced by that court in the case of Buck v. Bell, supra, is a 
complete answer to the claim here made by the appellant that the law under 
which this proceeding is had offends against the fourteenth ameidment of the 
Constitution of the United States. 

* * * The procedure provided for in the law under review is well calcu- 
lated to prevent abuse. The inmate upon whom it is proposed to perform the 
operation is given ample opportunity to be heard before the operation may be 
performed. The appellant must fail in his claim that Laws Utah, 1925, ch. 82, 
is unconstitutional. 

Sexual sterilization act held valid—(Virginia Supreme Court of 
Appeals; Buck v. Bell, Superintendent of State Colony for Epileptics 
and Feeble-Minded, 130 S. E. 516; decided November 12, 1925.) The 
special board of directors of the State colony for epileptics and feeble- 
minded, acting under authority of chapter 394 of the acts of 1924, 
entered an order, in compliance with a petition of the superintendent 
of the colony, that the plaintiff be sexually sterilized. On appeal to 
the circuit court this order was upheld and a further appeal to the 
supreme court of appeals was taken. The constitutionality of the 
act was challenged on the grounds that (1) it did not provide due 
process of law; (2) it imposed a cruel and unusual punishment; and 
(3) it denied the plaintiff and other inmates of the colony the equal 
protection of the law. The supreme court of appeals decided ad- 
versely to the plaintiff on all three contentions and held the law to be 
a valid enactment under the State and Federal Constitutions. 


Shellfish. 


Convictions for taking clams from proscribed area upheld.— 
(Massachusetts Supreme Judicial Court; Commonwealth v, St. John. 
and six other cases, 159 N. E. 599; decided January 5, 1928.) Several 
persons were found guilty of taking clams illegally from certain tidal 
waters and flats which had been examined by the State department 
of public health, acting under a State law, and determined to be con- 
taminated, and also were found guilty of possessing clams so taken. 
One of the defendants was also convicted of transporting clams so 
taken. On appeal, the supreme court overruled the exceptions of the 
defendants and sustained the convictions. 


Shoddy. (See Bedding.) 
Slaughterhouses. (Sce Abattoirs; Poultry slaughterhouses.) 
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Smallpox. (See Communicable diseases; Morbidity reports; Vaccination. ) 
Soft Drinks. (See Drinks.) 
Stables. 

Issuance of permit for conduct and maintenance of stable.—(Cali- 
fornia First District Court of Appeal, Division 2; Ryan v. Andriano 
et al., 266 P. 831; decided April 19, 1928.) ‘The plaintiff operated a 
stable under a permit issued in the name of the person from whom 
he had purchased the stable. On application to the board of super- 
visors of the city of San Francisco for permission to make additional 
improvements, 1t was noticed that the permit was not in the plain- 
tiffs name, and he was instructed first to procure such a permit. 
Application for a permit was made, but protests against the granting 
of the same were received by the board, and finally, after two years, 
the application was denied. During the pendency of the applica- 
tion the board did not specify objectionable features of the stable and 
did not fix a time within which the plaintiff was required to remove 
same. The stable ordinance of the city required a permit for the 
maintenance of a sti aaj and also contained the saiseapi ing ee islons : 


of a stable ina building now tert ei ak maintaine d as a sti table exce si upon 
satisfactory evidence that such stable is conducted in an insanitary manner and 
the failure to remove the objection to the manner of its maintenance within 
a time to be prescribed by the board of supervisors. 

Sec. 6. No permit shall be refused or revoked by the board of supervisors ex- 
cept after a full hearing, and then only in the exercise of a sound and reasonable 
discretion by said board. 

The plaintiff's stable was in operation when the said ordinance was 
passed. Upon the board’s denial of his application, the plaintiff 
sought by mandamus to compel the granting of a permit. The appel- 
late court reversed the lower court’s judgment denying a writ of 
mandamus, and held that the plaintiff’s application for a stable 
permit could not be denied without opportunity being first given him 
to remove objections to be specified by the board within a time to be 
also specified by the board, as provided in section 4 of the ordinance. 
Sterilization. (See Sexual sterilization.) 

Swimming Pools. (Sce Water supplies.) 

Swine. (See Animals.) 

Teachers. (See Schools.) 

Toilets. (See Excreta disposal.) 

Tuberculin Test. (See Animals.) 

Tuberculosis. (See Animals; Communicable diseases; Hospitals; Schools; 

Workmen’s compensation acts.) 

Typhoid Fever. (See Water supplies; Workmen’s compensation acts. ) 
Upholstered Furniture. (See Bedding.) 
Vaccination. (See also Communicable diseases. ) 

Right of regents of University of California to require that stu- 
dents be vaccinated upheld—California First District Court ae 
Appeal; Wallace v. Regenis of University of California et al., 

P. 892; decided November 20, 1925.) A rule imposed by the iene 
of the University of California required that every person in at- 
tendance as a student at said institution should provide satisfactory 
evidence to the authorities in charge that he or she had been suc- 
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cessfully vaccinated against smallpox within seven years prior to 
application for admission. Petitioner in this case was refused ad- 
mission as a student because of failure to comply with the vaccina- 
tion requirement. He applied for a peremptory writ of mandate 
to compel the university authorities to admit him, omen that the 
regents had no authority to exact such a requirement and that the 
regulation was invalid and contrary to existing general law. Chap- 
ter 370, Laws of 1921, provided that “ The control of smallpox shall 
be under the direction of the State board of health, and no rule or 
regulation on the subject of vaccination shall be adopted by school 
or local health authorities.” It had previously been held that the 
board of regents, under section 9 of article 9 of the State constitu- 
tion, had, at the time the rule in question was promulgated, power 
to adopt and enforce regulations concerning health measures and to 
require vaccination as a prerequisite to the admission of a student 
to the university, as at that time there was an absence of legislation 
lawfully limiting the exercise of that power. The court decided in 
favor of the university and denied the writ of mandate, the reasons 
therefor being shown by the following quotation from the opinion: 


There is no question but that the legislature may under its police power 
limit or abrogate this right [of the regents to adopt health regulations and 
to require vaccination], and in fact respondents do not claim otherwise, for 
they concede that the power vested under the constitution in the regents is not 
so broad as to destroy or limit the general power of the legislature to enact 
laws for the general welfare of the public, including laws regulating the 
subject of vaccination, even though it might incidentally affect the University 
of California, as such a law would be paramount as against a rule of the 
regents in conflict therewith. They do claim, however, that no such law 
exists, as neither the legislature nor the board of health under its grant of 
power has attempted to pass any law or rule which in any manner contra- 
venes the regents’ regulation in reference to the matter since the passage of 
the act of 1921. 

The present law [chapter 370, Laws of 1921] does not itself attempt to regu- 
late the subject, but it merely delegates to the board in question certain powers. 
Whatever rights this body may have under this grant of power is a matter 
with which we are not here concerned, for it has made no attempt to exercise 
any power whatsoever. The legislative declaration that no rule or regulation 
shall be adopted by school or local health authorities is not a regulation, nor, 
in fact, is it a health law, but rather, under the circumstances, it is one in effect 
which forbids or prevents the adoption of a health measure, at least until 
such time as a rule or regulation on the subject has been adopted in conformity 
with the provisions of the act. 

In so far as the act may be considered as a prohibition or limitation upon the 
constitutional power of the university to pass health laws, it is clearly void. 
The legislature can not, by this character of a general law, take away or 
impair the power so granted. In order to accomplish this result it must itself 
regulate the subject by appropriate legislation. A general law which does not 
itself regulate, but which merely provides, as here, that there shall be no local 
regulation, can have no proper application to local bodies deriving their powers 
under a constitutional grant, as such law amounts to no more than a legisla- 
tive attempt to nullify such constitutional grant, and it is to that extent 
invalid. 


Parent’s opposition to vaccination held no excuse for failure to send 
children to school.—(Massachusetts Supreme Judicial Court; Com- 
monwealth v. Green, 168 N. E. 101; decided October 2, 1929.) The 
defendant was convicted of failing to send his two children to school 
as required by statute. The statute also provided that an unvacci- 
nated child should not be admitted to a public school except upon 
presentation of a physician’s certificate. The defendant admitted 


























COURT DECISIONS RELATING TO PUBLIC HEALTH, 1926-1929 115 


that he refused to have his children vaccinated and that he knew 
that the authorities would not allow them to attend school unless 
vaccinated. No physician’s certificate was obtained and, upon the 
defendant’s testimony, the physical condition of the children was 
such that a certificate could not properly have been given. The 
conviction was upheld by the supreme court, which in its opinion 
stated: 

The requirement for vaccination has been held to be constitutional. ° ; 
The defendant’s views can not affect the validity of the statute nor entitle him 
to be excepted from its provisions. * * * By statute vaccination is made a 
condition precedent to the right of a child to attend a public school. * * * 
The defendant's sole defense to the complaint so far as it is disclosed by the 
record seems to be that because of his religious belief and conscientious scruples 
concerning vaccination he should not be held to have incurred the penalty of 
the statute for failing to send his children to school. But he can not thus avoid 
this penalty, even if their failure to attend school was based upon this ground 
alone. * * * Tt was his own act which kept the children in the class 
ineligible for school attendance. 

City, not county, held liable for expense of fiee vaccination — 
(Michigan Supreme Court; Keho et al. v. Board of Auditors of Bay 
County, 209 N. W. 163; decided June 7, 1926.) To prevent the 
spread of smallpox in Bay City, the plaintiffs, who were physicians 
constituting the board of health of the city, vaccinated approxi- 
mately 10,000 school children, teachers, and janitors. Their bills 
were presented to the county board of auditors and disallowed be- 
cause the auditors were of the opinion that the county was not liable. 
The circuit court affirmed the auditors’ action and on appeal to the 
supreme court the judgment of the circuit court was affirmed. The 
decision of the supreme court was based on section 5096 of the Com- 
piled Laws, 1915, which provided that “the board of health of each 
city * * * may at any time direct its health officer or health 
physician to offer vaccination * * * with bovine vace‘ne virus 
* * * to every child and to all other persons, without cost to the 
person vaccinated * * * butattheexpenseofsuchcity * * *.” 

Statute requiring vaccination of pupils held constitutional ; furnish- 
ing of certificate of unfitness—(New Hampshire Supreme Court; 
Barber v. School Board of Rochester et al., 135 A. 159; decided 
November 2, 1926.) A State law provided as follows: 

No child shall attend a public or private school in this State unless he has 
been vaccinated; * * * or holds a certificate of the local board of health 
that he is an unfit subject for vaccination. The local board of health shall 
issue such a certificate on the advice of a registered physician approved by it. 


x* *& * 





In 1924 certain school children had furnished certificates of unfit- 
ness. In 1925 new certificates were demanded by the local school 
board, and, in a proceeding brought by the father of the children, two 
questions were raised, (1) whether the statute was constitutional and 
(2) whether the school board could require a new exemption certifi- 
eate after one had been furnished. Regarding the first question 
raised, the supreme court decided that the statute was constitutional. 

Regarding the second, the court stated as follows: 

* * * The statute is silent as to how often a certificate may be required. 
It was the legislative intent to provide efficient protection, and the statute is to 
be construed accordingly. Conditions making it improper to vaccinate the child 
at one time might not exist at a later date. (Jacobson v. Massachusetts, 197 

102460—30——_9 
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U. S. 11, 25 S. Ct. 358, 49 L. Ed. 648, 3 Ann. Cas. 765.) Assuming that the 
physical conditions might be such as to show that the child never would be a 
proper subject for vaccination, and also assuming that, in such a case, no more 
than one certificate could be required, the point of the present controversy is not 
reached. There is nothing to show the existence of such conditions here. The 
plaintiff rests his case upon the proposition that, in all cases, one certificate is 
sufficient for all time. This construction can not be adopted. The meaning of 
the statute is that a new certificate may be required whenever there is reason- 
able ground to believe that there may have been such a change of conditions 
that the child is no longer “an unfit subject for vaccination.” 

Unvaccinated child denied admission to public schools —(New 
Hampshire Supreme Court; Cram ». School Board of Manchester 
et al., 136 A. 263; decided January 5, 1927.) The plaintiff sought 
by mandamus to compel the admission of his unvaccinated daughter 
to the public schools, a State law requiring the vaccination of pupils. 

‘ oe came : 

The plaintiff’s allegations were as follows: 

That vaccination consists of performing a surgical operation by injecting a 
poison, the ingredients of which are not known, into the blood of said daughter 
and that will endanger her health and life, and he will not permit it to be done; 
that any law that requires his daughter to be vaccinated before she can attend 
the public schools denies him of liberty, health, and happiness that is guaraii- 
teed him by the Constitution of said State and of the United States. 

The supreme court in its opinion said: 

The plaintiff's allegations present a question that has been fully considered 
in other States and by the Supreme Court of the United States. The uniform 
conclusion has been that the allegations relate to a legislative question, and 
that they are immaterial here. 

The court also quoted from the prior decision as follows: 

It is not fer the court to inquire into the wisdom or unwisdom of such 
legislation. Whether the act “ be wise, reasonable, or expedient, is a legislative 
and not a judical question.” 


Venereal Diseases.. 

Venereal disease quarantine upheld. —(California First District 
Court of Appeal; Ex parte Fisher, 239 P. 1100; decided August 26, 
1925.) A woman was ordered quarantined at the county hospital by 
the health officer of the city and county of San Francisco, she having 
been found, after an examination, to be suffering from gonococctis 
infection. She sought her release through habeas corpus proceedings, 
claiming that such detention was unlawful for the reason that the 
health officer was without authority to control the body of the peti- 
tioner, such power residing alone in the State board of health. 
Section 2979a of the State political code made it the duty of such 
health officer * to take such measures as may be necessary to prevent 
the spread of such disease,” gonococcus infection being included in 
the list of diseases named in the section. In denying the application 
for the writ, the court stated as follows: 

While the section [section 2979a of the pol'tical code] does not in express 
terms confer upon the officer in question the right to take possession or control 
of the body of one so afflicted as it does in the case of State board of health, the 
isolation of one afflicted with an infectious disease is a reasonable and proper 
measure to prevent the increase and spread thereof. 

Attempt of venereally-infected husband to force wife to have sexual 
intercourse held extreme cruelty.—(New Jersey Court of Chancery: 
Lazarwitz v. Lazarwitz, 1389 A. 881; decided January 13, 1928.) 
In a divorce proceeding it was held that the attempt of a husband, 
who, to his own knowledge, was suffering from syphilis, the Wasser- 
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mann test resulting in a four plus report, to force his wife to have 
sexual intercourse ~ with him against her will constituted extreme 
cruelty under the terms of an act authorizing divorce from the 
bonds of matrimony for extreme cruelty. 

Detention of person, charged with certain offense, pending result 
of blood test for venereal disease upheld —(New York fran 
Court; People ex rel. Krohn v. Thomas, Sheriff, 231 N. Y. S. 271; 
decided November 6, 1928.) The relator was arrested on a ‘charge 
of the violation of subdivision 4, paragraph (f), of section 887 of the 
code of criminal procedure, in aiding and abetting prostitution. 
Section 343-n of the public health law provided: 

Every person arrested for vagrancy as defined under subdivision 3 or 4 of 
section SS7 of the code of criminal procedure * * *— shall be reported 
within 24 hours by the court or magistrate before whom such person is 
arraigned to the board of health or health officer of the health district in which 
the alleged offense occurred, and shall be examined [for venereal disease] in 
accordance with the provisions of the preceding section. For purpose of ex- 
amination and diagnosis as provided in the preceding section, such person may 
be detained until the results of such examination are known, * * 

The magistrate before whom the relator was arraigned ordered 
that a blood test be taken of the relator and that he be detained in 
custody to await the result of the test. In habeas corpus proceedings 
instituted by the relator the detention pending the result of the 
blood test was upheld, the court saying : 

I am of the opinion that the learned city judge not only had jurisdiction to 
order the blood test and to order the relator detained in cutody pending the 
result thereof but that it was his duty to do so under said section 343-n. 

* * * Tf the blood test should be negative, the city court can forthwith 
admit the relator to bail, and it would be the duty of that court to do so 
promptly. 

The foregoing sections of the public health law were enacted for the benign 
purpose of protecting the public against the ravages of venereal diseases. These 
statutes should receive, therefore, a liberal interpretation. The police and the 
courts should be encouraged to a vigorous prosecution of this great work. 

For the foregoing reasons, the writ of ut ibeas corpus should be quashed, and 
the relator remanded to custody. * * 


Vital Statistics. 

Payment by counties of fees of local registrars of vital oo. 
held unlawful—(Georgia Supreme Court: Smith, Comr., et al. 
State et al., 129 S. EK. 542; decided June 22, 1925.) The Georgia con- 
stitution provided that “The general assembly shall not have the 
power to delegate to any county the right to levy a tax for any 
purpose, except * * * to provide for necessary sanitation.” 
The question presented to the court was whether or not the legisla- 
ture could, under this constitutional provision, delegate to a county 
the right to levy a tax for the purpose of paying the fees of registrars 
of births and deaths under the vital statistics laws of the State. 
This question the court answered in the negative, holding that the 
discharge of the duties of local registrars did not provide or tend 
to provide for necessary sanitation, and also holding that the law 
authorizing the payment of local registrars from county funds was 
unconstitutional and void. The following i is taken from the court’s 
opinion : 


Formerly, officials charged with the financial affairs of a county were not 
authorized to purchase vaccine matter for the inoculation of persons against 
smallpox. (Daniel v. Putnam County, 113 Ga. 570, 38 S. BE. 980, 54 L. R. A. 
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292.) It was doubtless due to this decision that the constitution was so amended 
in 1908 as to authorize the legislature to empower counties to levy taxes “ to 
provide for necessary sanitation.” * * Tt was never the intention of the 
framers of the amendment to the constitution to use the term “ sanitation” in 
its broadest sense. It was not remotely in the mind of the people, in adopting 
this amendment, to authorize the expenditure of the public funds of a county, 
to gather data from which those engaged in medical research might discover 
new means of preventing disease, and in discovering new methods of securing 
sanitation. If we are to adopt the broadest meaning which could be given to 
the word “ sanitation,” the legislature could authorize the county authorities to 
expend the public funds for the establishment and maintenance of medical and 
dental colleges, laboratories, maternity hospitals, factories for making medicines, 
dispensaries, public baths, and institutions for research work designed to dis- 
cover new methods of sanitation. We can not conceive that the framers of this 
amendment, and the people, in adopting it, had any such purpose in view. 
Clearly their purpose was to empower the legislature to authorize a county to 
levy a tax for the purpose of applying known and recognized methods of sanita- 
tion, such as vaccination to prevent smallpox, serums to prevent typhoid fever, 
diphtheria, scarlet fever, and the like, the purification of water, the destruction 
of the mosquito which produces yellow fever and malaria, and other well-known 
methods of sanitation. This provision of the constitution must be given a 
plain, practical, and common-sense construction. So we are of the opinion that 
this provision of the constitution does not empower the legislature to author- 
ize a county to levy taxes to pay the fees of these local registrars, and that the 
statute authorizing their payment from the public funds of the county is 
unconstitutional and void. 

County iy oon to pay fees of local registrar of vital statistics.— 
(Kentucky Court of Appeals; Darnaby, County Treasurer, et al. 
v. Furlong, 287 S. W. 913; decided October 19, 1926.) The court in 
this case adhered to a previous decision (Furlong v. Darnaby, 257 
S. W. 707, decided April 24, 1923), and held that a county was re- 
quired, in conformity to a State law, to pay the fees due to a local 
registrar of vital statistics for duties performed by him. 

Birth registration law held valid—(Michigan Supreme Court; 
People v. Cramer, 225 N. W. 595; decided June 3, 1929.) The de- 
fendant, a physician, was convicted of violating Act No. 343 of 1925, 
which provided for the registration of births. On appeal to the 
supreme court the statute was assailed on constitutional grounds. 
The defendant’s contentions as to the invalidity of the act were as 
follows: 

(a) The time limit of five days within which a physician was re- 
quired to file a report of a birth was so short that it was unreason- 
able. 

(2) Inasmuch as unintentional violations of the act subjected an 
offender to a penalty, it resulted in cruel and unusual punishment. 

(ce) Since no fee was provided for making a report, it was an at- 
tempt to compel service to the State without compensation, thereby 
depriving the party rendering such service of property without due 
process of law. 

(d) Physicians as a class were deprived of equal protection of the 
laws. 

(e) There was an unwarranted delegation of legislative power to 
the State health department, this contention being based upon the 
assumption that the State health commissioner was vested with 
unlimited powers in determining what information could be required 
to be included in the reports. 

All of these claims were rejected by the supreme court, and the 
trial court’s judgment was affirmed. 
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Payment of fees of local registrar of vital statistics — (Missouri 
Supreme Court; State ex rel. Mitchell v. Rose et al., County Judges, 
281 S. W. 396; decided March 15, 1926.) In a proceeding to compel 
the county court to pay to a local registrar of vital statistics the 
amount certified to the county court by the State registrar of vital 
statistics as due said local registrar, the supreme court held that, 
although the legislature had the power to provide for the payment 
of the fees to which a local registrar might be entitled out of the 
county treasury, it could not take away from the county court the 
right to call in question both the facts and the law on which the 
payment of such fees was demanded. 

Death certificate as evidence—(Oklahoma Supreme Court; Okla- 
homa Aid Ass’n v. Thomas, 256 P. 719; decided April 19, 1927.) 
An action was brought to recover on a benefit certificate and the aid 
association sought to defend on the ground that the decedent had 
committed suicide, which fact, under the constitution and by-laws 
of the association, would make the certificate null and void. A 
certified copy of the death certificate pertaining to the decedent, 
which was introduced in evidence, gave the cause of death as gun- 
shot wound and indicated that the case was one of suicide. 

A State law provided as follows: 

* * * Any such copy of the record of a birth or death, when properly 
certified by the State registrar, shall be prima facie evidence in all courts and 
places of the facts therein stated. 

The supreme court decided that the trial court erred in admitting 
the death certificate in evidence as proof of who inflicted the wound. 
The following is quoted from the court’s opinion: 

It is our opinion that the legislature, when they inserted the words “(proba- 
bly) accidental, suicidal, or homicidal,” did not intend that said death certifi- 
cate, when introduced ‘n evidence, should be held to make out a prima facie 
case of homicide or suicide. * * * 

It is our opinion that the legislature provided for the keeping of vital statis- 
tics in the exercise of its police power for the purpose of keeping an accurate 
record of births and deaths and of the d‘seases causing death, and so that the 
health authorities may be better enabled to combat diseases. The attending 
physician or coroner might be able to state the cause of death, just as was 
stated here, gunshot wound. But to go further and state by whom inflicted 
would change all the rules of evidence in cases in which this certificate could 
be admitted. 

We agree with the defendant that the record of births and deaths, when 
properly kept as required by law and made a matter of public record by 
statutes, as such are admissible in evidence for certain purposes. . But we can 
not agree that a certified copy thereof would be admissible for the purpose 
of showing who inflicted the gunshot wound. * * * 

In this case there is no question but that the deceased died of gunshot 
wound. The certificate was not essential to establish the cause of death, but 
was offered by the defendant in an effort to prove suicide or who inflicted the 
mortal wound. * * * 

Receipt and filing of birth certificate after time specified in statute 
compelled.— (Washington Supreme Court; In re Seung et al.; Seung 
v. Mikkelson, Assistant Registrar of Vital Statistics, 272 P. 968; 
decided December 13, 1928.) The births of two of petitioner’s 
children had not been registered, no physician or midwife having 
been present at their births and the parents being ignorant of the 
birth registration law. One of the children was born in 1907 and 
the other in 1910. One of the sections of the registration statute 
provided as follows: 
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It shall be the duty of the attending physician or midwife to file a certificate 
of birth, properly and completely filled out, giving all of the particulars required 
by this act, with the local registrar of the district in which the birth occurred, 
within 10 days after the date of birth. And if there be no attending physician 
or midwife, then it shall be the duty of the father or mother of the child, house- 
holder or owner of the premises, manager or superintendent of public or 
private institution in which the birth occurred to notify the local registrar, 
within 10 days after the birth, of the fact of such a birth having occurred. It 
shall then, in such case, be the duty of the local registrar to secure the 
necessary information and signature to make 1 proper certificate of birth. 


The father sought a writ of mandamus to compel the local registrar 
to file certificates of birth of the two children. The supreme court 
said that the question was whether, under the statute, it was the duty 
of the registrar to file the certifics ite more than 10 days after the 
birth when the registrar was not notified of the fact of birth within 
10 days. The holding of the court was that the registrar had the 
power, and that there was a duty, to file the certific ate after the 10 
days’ limitation when the officer was satisfied as to the correctness 
and authenticity of the certificate. Portions of the opinion are as 
follows: 

* * * The primary purpose of the statute is to make a record of births. 
There is nothing in the statute that would appear to make time the essence of 
the thing to be done. The statute contains no negative words and does not 
indicate that the time mentioned was intended as a_ limitation of power, 
authority, or right. The vital statistics statutes are passed in the exercise of 
the police power and should be given a liberal construction. 

The rule is that the provisions of statutes regulating duties of ailiaie officers 
and specifying the time for their performance are in that respect generally 
regarded as directory and not mandatory, unless the nature of the act to be 
performed or the phraseology of the statute is such that the designation of 
time must be considered as a limitation of power. elas 

As already pointed out, there is nothing in the nature of the act to be per- 
formed or in the language of the statute Which would indicate that it was the 
legislative intent that the mention of 10 days within which the certificate should 
be prepared and filed was a limitation of power. Support is given to this view 
by section 6038 of the code, which makes every person whose duty it is to file a 
certificate of birth guilty of a misdemeanor for failure to perform that duty. 
The purpose of the penal provision was to add assurance that the certificates 
would be filed within the time mentioned. 

We are satisfied that the registrar of vital statistics has the power and 
there is a duty to file the certificate after the 10 days’ limitation when the 
officer is satisfied that the certificate is correct and authentic. * * #* 


Washhouses. 


Act requiring washhouses at certain coal mines held constitutional — 
(Tennessee Supreme Court; Sun Coal Co. v. State, 11'S. W. (2d) 893; 
decided December 8, 1928.) Chapter 24, Laws 1921, required that 
washhouses be provided at coal mines employing 50 or more persons. 
The appellant company, having been found guilty of a misdemeanor 
for failure to comply with the statute, attacked the constitutionality 
of same. It contended that the act was partial in its application, 
creating a class not founded upon any reasonable basis for classifica- 
tion, and arbitrary. With these views the supreme court did not 
agree, holding that the statute in question was constitutional and 
valid. The court said in part: 

* * * ‘Tt is contended that the legislature was without power to make 
the requirement of operators of coal mines, while not including in its application 
operators of other kinds of mines, foundries, and manufacturing plants. It is 
urged also that the classification is arbitrary, in that the statute is not made to 
apply to coal mines in which less than 50 employees are engaged. 
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The statute is clearly an exercise by the legislature of its police power. * * * 

The extent of the industry, the number of employees engaged in coal mining, 
the financial ability of the industry to comply with the regulation, the conditions 
under which such employees are required to work, the general state of health of 
coal miners, the percentage of mortality among coal miners, the effect of coal 
dust upon the health of the miners, are all circumstances which may well be con- 
ceived as influencing the legislature in the enactment of the statute. If, upon 
consideration of these and other aspects of the industry, the legislature deter- 
mined that the regulation was necessary to the preservation of the health of coal 
miners, the courts of the state are without power to review the exercise of legis- 
lative discretion and to say that the regulation was neither necessary nor desir- 
able in the interest of the public welfare. Certainly we could not say as a 
matter of judicial knowledge that the same conditions which impelled the 
legislature to enact the statute exist in equal degree in other mining or manu- 
facturing enterprises. 

*” * * # * * ca 

Legislation designed to protect the health of coal miners can not be said to be 
founded upon an arbitrary classification, because it is not extended to other 
industries, in which the legislature may have found that working conditions were 
dissimilar. 

Nor can we say that the failure to make the statute applicable to mines in 
which less than 50 employees are engaged is an arbitrary or unreasonable classi- 
fication. 

As pointed out in the brief of the learned assistant attorney general, even 
though the health of the employees in a smaller mine should be accorded the 
same protection, the expense of compliance with the statute may have been 
regarded by the legislature as too great a burden to be required of the smaller 
mine, and this consideration would furnish a reasonable basis for the classifi- 
cation, * .* * 

If the cost of compliance with the statute will increase the cost of mining coal 
in the larger mines, so as to put them at a disadvantage in competition with 
smaller mines not included in the statute, the hardship is one which the legisla- 
ture must be deemed to have weighed in their consideration of the policy involved. 
It is not an argument against the validity of the statute or the power of the 
legislature to enact it. * * * The possible discrimination against the larger 
mines required to comply with the statute is an indirect effect of the statute, 
which can not affect the reasonableness of the classification made for the protec- 
tion of the health of mine employees. 


Water Districts. 

Creation of water district and assessments against property there- 
in upheld.—(Kentucky Court of Appeals; Ryan +. Commissioners 
of Water District No. 1 of Kenton County et al., 295 S. W. 1023; 
decided June 24, 1927.) In an equitable action to test the validity 
of the organization of a water district under the provisions of 
chapter 139, acts of 1926, the plaintiff contended that notice by pub- 
lication, as provided in the act, of the filing of the petition for the 
creation of the water district, of the time of hearing on the assess- 
ment roll. and of the time of hearing upon the final report before 
the county court, was not due process of law. The court of appeals 
first decided that the legislature had power to authorize the creation 
of such districts, and then held that notice by publication, as provided 
for by the law, was due process of law. The court also held that, 
the necessary notices having been published and the plaintiff having 
taken no step manifesting objection to any of the proceedings in the 
county court, he had waived his right to call in question the validity 
of the assessments. The authority to issue bonds, given by the act 
to the commissioners of the district, was also upheld by the court. 


Water Supplies. (Sce also Ordinances. ) 


Recoveries against city because of typhoid fever and dysentery 
caused by impure water.—(California Supreme Court; Ritterbusch 
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et al. v. City of Pittsburg, and 18 other cases, 269 P. 930; decided 
August 30, 1928.) Actions were brought against the city of Pitts- 
burg to recover damages for the death of a person from typhoid 
fever and for the illnesses of other persons who were affected with 
typhoid fever and dysentery. It was alleged that the diseases were 
‘aused by the negligence of the city in permitting its water supply, 
furnished to the inhabitants of the city, to become polluted. The 
water supplied by the city required purification before being safe 
for human consumption, and to meet this need the city operated a 
chlorination plant. Evidence showed, however, that, upon a certain 
night in the early part of June, 1920, the chlorination plant was in- 
operative for about 12 hours, and that during said period unchlorin- 
ated water was let into the mains. There was also evidence which 
strongly tended to show that an epidemic of typhoid fever and 
dysentery broke forth in the city within about three weeks following 
the admission of the unchlorinated water into the mains. Other 
evidence was also introduced tending to show that the period during 
which the diseases occurred corresponded to the time within which 
epidemics of typhoid and dysentery follow upon the use of germ- 
infected water. Judgments were entered by the trial court in favor 
of the plaintiffs, and such judgments, on appeal by the city, were 
affirmed by the supreme court, which, in the course of its opinion, 
said: 

On behalf of the defendant it was sought to be shown that some effort was 
made by its agents and officials during the brief period when its chlorination 
process was hot in use to purify sa d water by other means, such as the intro- 
duction of lime into its content; but this evidence was unsatisfactory through 
the failure to show that the substituted method either would or did have the 
effect of purifying sa'd water. 

Considering the evidence in each of these cases as a whole, the deduction 
seems to be inescapable that the epidemic of typhoid fever and dysentery which 
broke forth in the city of Pittsburg within the aforesaid period after its agents 
and officials in charge of its water system had permitted unchlorinated water 
to be served through its water mains to its inhabitants was directly traceable 
to that cause, and that the cases of death or illness which form the basis of 
each of these actions were the direct result of the negligence of the agents 
and officials of said municipality in the foregoing regard. 

The argument put forward by the appellant to the effect that the epidemic 
in question might have had its origin in other sources, such as the use of 
water from wells in various parts of the city, creates at best but a conflict 
in the evidence as to the source of ‘nfection, and this evidence is weakened as 
to its inferences by the fact that, wh le these other sources of water supply had 
existed for a considerable period of time prior to the month of June, 1920, 
no epidemic had resulted until the particular period following the pollution 
of the municipal water supply. 

bo a * * * * 

Treated by and large, we are of the opinion that the judgment rendered and 
entered by the trial court ‘n each of the foregoing cases is sufficiently supported 
by the findings of fact and conclusions of law applicable to each of said cases. 
and that as to each, the evidence was amply suflicient to justify the findings of 
fact and conclusions of law of the trial court. 

Damages awarded for death from water-borne typhoid fever.— 
(Indiana Appellate Court; Pennsylvania R. Co. et al. v. Lincoln 
Trust Co., 167 N. E. 721; decided September 16, 1929.) An action 
was brought by the administrator of a decedent’s estate against the 
Pennsylvania Railroad Co. and the city of Fort Wayne to recover 
damages for the death of the decedent from typhoid fever contracted 
by drinking contaminated water. 
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The city of Fort Wayne owned and maintained a water system 
and furnished water to the inhabitants of the city. The railroad 
company also owned a water system, taking its water from St. Marys 
River. In 1903 a connection was made between the city’s potable 
water supply and the railroad’s supply of river water, a swinging 
valve and two gate valves being installed to prevent the pollution of 
the city water by the river water. In the summer of 1923 there were 
many cases of typhoid fever in a section of the city served by a sewer 
which emptied into the river upstream from the railroad pumping 
station. In November, 1923, there were from 135 to 140 cases of 
typhoid fever in the immediate vicinity of the by-pass and connec- 
tion between the river water and the city supply, and the plaintiff’s 
decedent was one of the persons afflicted. The city water was used 
in every infected home in the vicinity of the connection. The plain- 
tiff contended that the death of its decedent was due to the drinking 
of city water which had become polluted by river water from the rail 
road main, and alleged that the city and the railroad company were 
negligent in the maintenance of the connection. A jury trial 
resulted in a verdict and judgment against both defendants, and on 
appeal to the appellate court the judgment was affirmed. 

In its opinion the appellate court stated that “ The gate valves on 

each side of the swinging valve were open, and the jur Vy was justified 
in finding that the swinging valve would not seat, so as to prevent 
water from the river flowing into the city water main. 

Further, in iis opinion, the court also made the following state- 
ment: 

It is commonly known that water from a river flowing through cities, towns, 
and thickly populated country is viewed with suspicion. The circumstances in 
this case were such that the reasonable probability of the viver water being 
infected should have at all times been apparent to watchful minds, charged 
with the protection of public health. Both appellants knew, or should have 
known, that it was unsafe to allow the polluted water from the river to flow 
into the water mains of the city. The situation was such that the contaminated 
water in the railroad water main might be likened to a firebrand, and only 
needed a slight flame to touch it off. A leak in the by-pass was a suflicient 
flame to start a conflagration. Appellants should have been awake to the 
situation presented with the gate valve on each side of the by-pass open. 
They knew that, with these valves open, the only thing which would prevent 
the river water from being forced into the city main was the swinging check 
valve, which had never been inspected by either of them after its installation 
in 1903. As it appears to us, the jury was justified in finding that appellants 
were, under the facts, negligent in allowing the gate valves to be and remain 
open, and in not inspecting the check valve, to see that it was seating and 
serving the purpose for which it was intended. 

City held liable for water-borne typhoid fever—(New York Su- 
preme Court, Appellate Division; Wiesner v. City of Albany, 229 
N. Y. S. 622; decided June 22, 1928. ) An action was brought 
against the city of Albany to recover damages for illness caused “by 
typhoid fever. It was claimed that the disease had its inc eption in 
unwholesome water furnished by the city, that this condition arose 
through the negligence of those in charge of the water system in 
failing to purify ‘the water delivered to consumers, and ‘that the 
authorities neglected to give warning, although they had notice that 
dangers existed. ‘The city water supply was taken from the Hudson 
River, and to purify the supply the city had a system of filtration 
and chlorination. After chlorination the water went into a “ pure 











124 COURT DECISIONS RELATING TO PUBLIC HEALTH, 1926-1929 


water” or “clear water” well, and from there was conducted 
through a conduit 8.000 feet long to a pumping station, whence ix 
was distributed through the city mains. The conduit for the greater 
part of its distance was under the bed of the old Erie Canal. The 
walls of the conduit had become rusted and broken, so that there 
were holes therein, of which the city had notice, and which per- 
mitted external waters to seep into the conduit. There was evi- 
dence that the waters remaining in the canal basin were polluted. 
On nearly every day between April 7 and 23, 1924, colon bacilli 
were found in increasing numbers in the city water supply, indicating 
some definite source of pollution not eliminated by filtration, but 
the city took no preventive measures until an epidemic had broken 
out. A jury returned a verdict for the plaintiff and the judgment 
thereon was affirmed by the appellate division of the supreme court. 
The following are excerpts from the appellate division’s opinion: 

* * * The officials in charge of the water department had notice of the 
defective condition of the conduit, the sudden pollution of the water, and of 
the outbreak of diseases traceable to impure water, but the warnings were 
ignored. It was a time for prompt and decisive action. There were two 
possible sources of contamination—one by impure water passing the filters into 
the well; the other by intreduction of polluted water into the conduit. The 
exercise of vigilance would have led to discovery of the dangerous condition 
and reasonable diligence would have provided the remedy. It was possible, 
by greater chlorination before the water went into the clear-water well, to 
eliminate all dangerous bacilli which had passed the filter, and there was a 
chlorination plant at the Quackenbush Street pumping station which would 
have removed the new pollution occurring in the conduit, but this was not put 
in use, at least during the first 10 days in April. Common prudence would 
have suggested a notice to citizens that the water had become polluted, and 
a recommendation that all water intended for human consumption should be 
boiled. But no preventive measures were taken until an epidemic had 
broken out. 

* * * The evidence supports and justifies the verdict that those per- 
forming duties so closely related to the public health were negligent in failing 
to exercise reasonable and commensurate care in providing wholesome 
“acer; = =" = 

Operation of swimming pool enjoined to prevent pollution of city 
water supply.—(Texas Court of Civil Appeals: Newton et al. %. 
City of Groesbeck, 299 S. W. 518: decided October 6, 1927.) For 
the purpose of preserving the purity of its water supply, a city 
brought suit to enjoin the operation of a commercial swimming pool 
and bathhouse, which was so located that its use would have con- 
taminated the city supply. There was a statutory provision to the 
effect that no one had a right to pollute any watercourse or other 
public body of water which was being used for drinking and do- 
mestic purposes. The trial court granted an injunction restraining 
the operation of the swimming pool and bathhouse, and on appeal 
the judgment of said court was affirmed by the court of civil appeals. 

Town ordinance held valid in so far as making it unlawful to 
permit certain animals to pollute stream used as water supply.— 
(Utah Supreme Court: Town of Ophir v. Ault, 247 P. 290; decided 
June 4, 1926.) One of the provisions of an ordinance of the town 
of Ophir made it unlawful to permit any cattle, horses, sheep, goats, 
or hogs to pollute any stream of water, used by the inhabitants of 
the town, anywhere within 10 miles above a point where said water 
was first taken by the town for domestic purposes. The defendant 
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was charged with violating the above ordinance in that he permitted 
his sheep to pollute a stream used by the inhabitants of the town as 
a water supply and of which stream the town was part owner. The 
supreme court held that the town had statutory authority to enact 
an ordinance for the protection of its water supply, and that the 
ordinance in question was valid as far as the offense charged was 
concerned. The conviction of the defendant in the lower court was 
affirmed by the supreme court. 

Order of State board of health prohibiting boating on pond which 
was source of city water supply upheld —(Vermont Supreme Court; 
State v. Quattropani, 133 A. 352; decided May 5, 1926.) The defend- 
ant was convicted of violating an order of the State board of health 
prohibiting boating on a certain pond which was the source of the 
water supply of the city of Montpelier. This order, which was 
adopted by the board under statutory authority to make regulations 
to prevent the pollution of waters used for public water supply, was 
upheld by the supreme court. 

Act authorizing construction and operation of public water-supply 
system and proceedings thereunder upheld—(Virginia Supreme 
Court of Appeals; Kirkpatrick et al. v. Board of Supervisors of 
Arlington County et al., 136 S. E. 186; decided November 26, 1926.) 
An act of the Virginia Legislature passed in 1926 authorized any 
county of the State, having more than 300 inhabitants per square mile 
as shown by the last preceding United States census, to issue bonds 
“ for the purpose of constructing and operating a public water-supply 
system in any magisterial district or districts in the said county.” In 
1922 the legislature had passed an act creating out of Arlington 
County a sanitary district and subdividing it into various zones and 
districts for the purpose, among other things, of providing a publicly 
owned water-supply system or systems within the county. An elee- 
tion was held in Arlington County under the 1926 act and the issu- 
ance of bonds for a public water supply authorized. In a suit to 
enjoin the issuance of the bonds it was contended that the 1926 act 
was a general law and was not applicable to Arlington County, be- 
cause the prior special act of 1922, covering the same matter, was in 
force in that county. However, the court took judicial notice of the 
fact that Arlington County was the only county in Virginia which 
had a population of more than 300 per square mile, and held that 
both acts were applicable to Arlington County, a choice of two means 
of financing a publicly owned water system being left to the people. 
It was also contended that the 1926 act was unconstitutional and 
that the election held thereunder was void, but the court’s holding 
was adverse to these contentions and an injunction was refused. 

City held liable for deaths caused by drinking polluted water 
furnished by it—(Washington Supreme Court; Roscoe v. City of 
Everett, 239 P. 831; Aronson v. City of Everett, 239 P, 1011; decided 
October 13 and October 16, 1925.) Two separate actions, each in- 
volving practically the same state of facts, were brought against 
the city of Everett to recover damages for deaths alleged to have 
been caused by drinking polluted water furnished by the city. The 
pollution was apparently due to contaminated river water reaching 
the city water through a by-pass in a mill company’s plant. In 
both cases the verdicts were against the city on the ground of 
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negligence, and the judgments rendered upon the verdicts were 
affirmed by the supreme court. 

Evidence held not sufficient to show that water furnished was 
cause of typhoid fever.—(W ashington Supreme Court; Webber et 
ux. v. Pacite Power & Light Co., 242 P, 1104; decided February 10, 
1926.) The plaintiffs, husband and wife, sought to recover damages 
from the defendant company on the ground that the wife’s illness 
with typhoid fever was due to the use of infected water furnished 
by the defendant. A jury returned a verdict for the plaintiffs and 
judgment was entered thereon. On appeal the supreme court held 
that the evidence was insufficient to show that the wife’s illness was 
caused by the water furnished by the defendant. 

Ordinance for prevention of pollution of source of city’s water 
supply, located in United States forest reservation, held invalid.-— 
(Washington —- Court; Brown v. City of Cle Elum, 261 P. 
112; decided November 23, 1927.) The city of Cle Elum, under con- 
tract with the United States, took its water supply from a lake 
outside the city and within the limits of a United States forest 
reservation. The city, pursuant to statutory authority, passed an 
ordinance designed to prevent the pollution of the source of its water 
supply. This ordinance, among other things, prohibited swimming, 
fishing, and boating in the said lake. The United States had rented 
cottage sites along part of the lake, and the plaintiff in this case was 
a tenant of the United States. He sought to restrain the defendant 
city from enforcing or attempting to enforce the ordinance, particu- 
larly in so far as it prohibited or attempted to prohibit swimming, 
fishing, or boating in the lake. The validity of the ordinance was 
attacked on two grounds: (1) That its enactment was an attempted 
exercise of the police power of the city over lands and waters owned 
by the United States, and (2) that it was unreasonable. The case 
was heard before department 2 of the supreme court, and on April 
28, 1927, a decision (255 P. 961) was rendered in favor of the city. 
Upon a reargument of the case before the court en banc the question 
was presented to the court as to whether or not the legislature could 
constitutionally delegate to a city authority to exercise police power 
beyond its territorial limits and outside the boundaries of property it 
may own beyond its territorial limits by the passing and enforcing 
of ordinances assuming to regulate the conduct of citizens beyond 
such limits and boundaries. The State constitution provided: 

Any county, city, town, or township may make and enforce within its limits 
all such local, police, sanitary, and other regulations as are not in conflict with 
general laws. 

The court then held that, in view of this provision, those statutory 
provisions, which purported to give to the city the power to pass 
such an ordinance as the one involved in the instant case, could 
have no validity. The court said: 

This delegation of its police power by the State to various municipalities is 
strictly limited to the exercise of that power within the limits of such municipal- 
ities. Authorities are cited to the effect that the State, by legislative enzct- 
ment, might delegate its police power to various municipalities to be exercised 
beyond their limits, but those authorities will be found to have not arisen 
where a constitutional provision obtains such as the one existing in this State. 
in order for the appellant in this case to pass a valid ordinance under the sec- 
tions of the code relied on, it would be necessary for the court to read out of 
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the constitutional provision the words “ within its limits,” and no case has been 
cited to us, and we have been unable to find one, where legislation similar to 
that here under consideration has been sustained where there also existed a 
constitutional provision such as ours. * * * 


Workmen’s Compensation Acts. 


Typhoid fever held not compensable under workmen’s com pensation 
act in instant case—(California Supreme Court; Pattiani v, State 
Industrial Accident Commission et al., 250 P. 864; decided Novem- 
ber 9, 1926.) An employee of a San Francisco company, which was 
engaged in the maintenance and operation of drug stores, was sent 
by his employers upon a business trip, in the course of which he 
visited a number of cities, including New York. During his few days’ 
stay in New York City he ate some raw oysters, and while on his 
homeward trip he was taken ill with what was finally determined 
to be typhoid fever. At the time of the employee’s visit to New York 
City an epidemic of typhoid fever existed there. An award under 
the workmen’s compensation act was denied by the State industrial 
accident commission, and the supreme court affirmed the order of the 
commission. The reason for the denial of compensation is shown by 
the following extract from the court’s opinion: 

In the instant case, however, no such direct connection between the employee 
and his infection with the disease of typhoid was shown; on the contrary, his 
attempted proof of such connection was negatived by the commission in its 
finding that the evidence did not establish the fact that the epidemic of typhoid 
in New York was caused or aggravated by contaminated oysters. No other 
direct contact between the petitioner herein and the existing epidemic of typhoid 
in New York during the brief period of his visit there being shown; we are of the 
opinion that the commission was correct in holding that the evidence before it 
was insufficient to show a special exposure arising out of the employment, and 
that the mere fact that there was an epidemic of typhoid fever in said city during 
the period of the petitioner’s visit there constituted an exposure or risk of the 
commonalty in general and was not peculiar to or characteristic of his employ- 
ment, and for that reason compensation to the applicant was properly denied. 

Compensation granted under workmen’s compensation act for 
death from typhoid fever—(California First District Court of Ap- 
peal, Division 1; Fidelity and Casualty Co. of New York v. Indus- 
trial Accident Commission of California et al., 258 P. 698; decided 
July 20, 1927.) An employee was sent by his employers from San 
Francisco to Valparaiso, Chile, to represent them at a conference, 
and was also instructed to visit various concerns in South America 
with whom his employers were interested in a business way. Pur- 
suant to instructions the employee went to Valparaiso, stopping at 
several places en route, and, upon completing his duties there, 
visited several other places. Upon arrival at a certain place in Peru 
he was taken to a hospital where he later died from typhoid fever. 
It was shown that one of the employers at least was familiar with 
health conditions in Chile and Peru, and that through him the 
employee was warned of the danger of contracting the disease and 
advised as to the precautions to be taken to avoid it. The State 
industrial accident commission awarded compensation to the widow, 
holding that the employee sustained an injury, arising out of and 
in the course of his employment, which was the proximate cause 
of his death. On appeal it was contended by the insurance carrier 
that the disease contracted by the deceased was due to a risk of 
the commonalty, and that, at the time the disease was contracted, 
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the deceased was not performing a service for his employers. The 
district court of appeal in affirming the award said: 

* * * It further appears that the disease, while not epidemic in the 
places visited, was prevalent there and, owing to sanitary conditions, a con- 
stant source of danger. It is clear from the testimony that the employers 
were aware of the danger and that the employee, during the period which 
elapsed between the arrival at Valparaiso and the date he reached Arequipa, 
was engaged in performing the duties of his employment, and the evidence 
reasonably supports the conclusion that the disease was contracted during 
that period. 

ok * * * * * 

In the instant case * * * it appears that the employers were aware of 
the prevalence of the disease contracted by the empleyee in the localities 
which he was directed to visit. Furthermore, the evidence sufficiently shows 
that the inhabitants of these localities, while not immune from the disease, 
were less subject to infection therefrom than foreigners, and we are unable 
to say that the conclusion of the commission that the employee was _ sub- 
jected to an exposure in excess of that of the commonalty was not reasonably 
supported. 

Occupational diseases not compensable under workmen’s compensa- 
tion act—(Delaware Superior Court; Hendrickson v. Continental 
Fibre Co., 136 A. 375; decided December 13, 1926.) A tort action was 
brought by an employee against the employer to recover damages on 
account of certain diseases alleged to have resulted from the gradual 
and cumulative effect of certain chemicals used in the work. ‘The 
defendant contended that the diseases were personal injuries cogniza- 
ble under the workmen's compensation act, and that, such act being 
the exclusive remedy for matters cognizable by it, the common-law 
action could not be maintained. The compensation act covered 
such “ personal injury ” as was a “ violence to the physical structure 
of the body ” sustained “ by accident ” and “ such disease or infection 
as naturally results directly therefrom when reasonably treated. 
The court decided that occupational diseases were not embraced 

° ° . . . Fd . 
within the terms of the compensation’ act and, therefore, were not 
compensable under it. The opinion stated: 

We are holding, under the facts of th’s case, that a slow, gradual, idiopathic 
disease unaccompanied by and unrelated to any injury by accident, as we have 
construed such terms, is not embraced within the terms of our workmen’s com- 
pensation law. 

Compensation granted under workmen's compensation act for death 
jrom typhoid fever—(MMinois Supreme Court; John Rissman and 
Son v. Industrial Commission et al., 154 N. E. 203; decided October 
28, 1926.) An employee died from typhoid fever contracted from the 
drinking of contaminated water furnished by the employer. In a 
proceeding under the workmen’s compensation act, the supreme 
court, in granting compensation, stated as follows: 

The real question in this case is whether or not the death of the deceased can 
be said to be the result of an accidental injury. This question has really, from 
the evidence in this record, been practically decided by the decision of this 
court in Christ v. Pacific Mutual Life Ins. Co. (312 Ill. 525, 144 N. E. 161, 35 
A. L. R. 730), in which case this court decided that typhoid fever may be 
regarded as accidental if the disease is contracted by accidental means. * * * 

* * * Tn this case the deceased intended to drink the water furnished by 
the defendant in error, but she did not intend to drink polluted water or water 
contaminated with typhoid germs. The contraction of typhoid fever by the 
deceased from the drinking of such water was unexpected and not foreseen 
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by her, and may therefore be said to be accidental. The evidence in the record 
is to the effect that it was the water that was contaminated with typhoid 
germs, * * * 


Compensation under workmen's compensation act allowed where 
tuberculosis followed chest injury.—(Iowa Supreme Court: Fraze v. 
McClelland Co. et al., 205 N. W. 737; decided November 17, 1925.) 
The plaintiff, a woodworker, was engaged with several other em- 
ployees in moving a heavy oaken door. During the moving the door 
tipped and the plaintiff, resisting it, was finally squeezed against the 
wall. Three days later, on examination by the company phy sicl an, a 
small red spot on the chest was the only external evidence of injury, 
but unsatisfactory internal conditions in the chest were found, and 
later tuberculosis developed. Up to the time of the injury the plain- 
tiff had always been apparently healthy, but immediately following 
the injury he lost weight rapidly. The supreme court affirmed the 
judgment of the lower court granting compensation. 

Occupational disease held not com pensable.—( Maine Supreme Ju- 
dicial Court; Dillingham’s Case, 142 A. 865: decided August 20, 
1928.) The Maine workmen’s compensation act provided: 


If an employee * * * receives a personal injury by accident, * * * he 


shall be paid compensation. 


The question was presented to the supreme court as to whether an 
occupational disease was a personal injury by accident under said 
statute. In deciding that an occupational disease was not compen- 
sable the court used this language: 


Accident has been defined, in cases under the act [Wworkmen’s Compensation 
act], as an unusual, undesigned, unexpected, and sudden event resulting in 
injury. [Cases cited.] Disease, to be compensable, must be interpreted both as 
an “injury” and an “accident.” An occupational or industrial disease is one 
normally peculiar to and gradually caused by the occupation in which the 
afflicted employee is or was regularly engaged, and to which everyone similarly 
working in the same industry is alike constantly exposed. 

Cases of occupational disease, remarked Mr. Justice Philbrook in Brodin’s 
case (124 Me. 162, 126 A. 829), can not be said to have arisen from accidental 
causes, since they lack the element of sudden or unexpected event. Obiter 
dictum and not adjudication was that remark, surely. But it served well to 
differentiate in the case where it was made, and in the present case it is 
entitled to, and does, receive respect, When for the first time the point neces- 
sarily arises whether disease caused by occupation, in the restricted sense of a 
disease which is not merely a risk of the particular employment, but also of 
gradual growth, may as matter of law be ruled to be personal injury by 
aceident. 

Without examining all the decided cases in States where the workmen's 
compensation enactments are in similarity to our own, apparently the weight 
of authority is to the effect that cases of occupational or industrial poisoning 
ean not be regarded as accidents, within the meaning of statutes which provide 
for money payments to workmen for injuries caused by aecident arising out of 
and in the course of their employment. The ground fixed by the statute, says 
Mr. Justice Swayze, in New Jersey, is the injury by accident, not the results of 
an indefinite something which may not be an accident. * * * In Massa- 
chusetts, where the statute is for personal injury without reference to accident, 
the court has said that “ personal injury by accident” is not so broad in scope 
as “personal injury.” [Case cited. } 

It is the conclusion of this court that, as disability caused by personal 
injury by accident arising out of and in the course of his employment is a 
statutory prerequisite for the payment of compensation to an injured employee, 
this claimant’s injury, from what in a like situation some judge phrased the 
insensible progress of occupational disease, was not as matter of law received 
by accident. * * * 
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Pneumonoconiosis held to be a personal injury and compensable 
under compensation act.—(Massachusetts Supreme Judicial Court; 
Sullivan’s Case, 164 N. E. 457; decided January 4, 1929.) In a 
proceeding under the workmen’s compensation act compensation was 
claimed by an employee whose work was on granite or other stone 
with a surface-cutting machine. The employee was suffering from 
pheumonoconiosis, and the question for decision was whether he had 
received a personal injury arising out of and in the course of his 
employment or whether he was merely suffering from disease so 
induced. The supreme court affirmed an award of compensation, 
taking the view that the employee had sustained a personal injury. 
In deciding the matter the court said: 

* * * Jt is settled that simple disease resulting from employment affords 
no ground for recovery under our workmen’s compensation act. * * * In 
certain circumstances, however, disease may also be 2 personal injury within 
the meaning of the act. * * * In the case at bar there was evidence tend- 
ing to show the tangible impact of particles of granite upon the lungs of the 
employee producing definite damage to his body. The “ personal injury,” for 
which alone compensation is payable under G. L. c. 152, sec. 26, might have been 
found to be due to physical deterioration flowing immediately from corporeal 
collision with a foreign substance set in motion by the business of the employer 
performed by the employee by virtue of his contract for service. It might have 
been found to be as tangible as a broken bone. Although this result may be 
termed “granite cutters’ disease,’ that factor is not decisive that it was a 
disease rather than a personal injury under the workmen’s compensation act. 
Its nature in that respect must be ascertained from an analysis of the physical 
condition which in truth resulted and not from mere nomenclature. The per- 
sonal injury may be none the less the direct and consequential result of the 
employment, although a condition may arise termed in some connections a 
disease. * * * 

Pneumonia held not compensable under workmen’s compensation 
act.—(Minnesota Supreme Court; Costly v. City of Eveleth, 218 
N. W. 126; decided February 17, 1928.) A member of a city fire 
department, as a result of exposure, chill, and some inhalation of 
smoke suffered while in the performance of his duties, contracted 
bronchial and lobar pneumonia from which he died. His widow was 
denied compensation under the workmen’s compensation act by the 
State industrial commission, and appealed to the supreme court. 
Under the Minnesota compensation law mere sickness, with the excep- 
tion of certain expressly enumerated occupational diseases, was not 
compensable unless the disease was “an accidental personal injury 
within the meaning ” of the law. The law defined an accident as “ an 
unexpected or unforeseen event, happening suddenly and violently, 
with or without human fault, and producing at the time injury to the 
physical structure of the body.” The supreme court decided that 
there had been no accident within the statutory definition, and 
affirmed the industrial commission’s order, saying: 

* * * In State ex rel. Faribault Woolen Mills Co. v. District Court (138 
Minn. 210, 164 N. W. 810, L. R. A. 1918F, 855) we held that typhoid fever con- 
tracted by an employee within the course of his employment and from a risk 
arising therefrom was not compensable. The reason was that there had been 
no accident within the statutory definition. The cases are reviewed and the 
reasons for the holding gone into at length in that decision. It is unneces- 
sary to repeat or review them. In the present case there is no proof of “injury 
to the physical structure of the body” of the deceased, at the time, as a result 
of his work at the fire, as distinguished from the disease which soon followed. 
So, from the standpoint of the statutory definition of accident and its exclu- 
sionary effect upon mere sickness, we are unable to distinguish the pneumonia 
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present in this case from the typhoid fever for which compensation was sought 
in the Faribault Woolen Mills Co. case. 

The legislative definition of accident is admittedly difficult of application in 
such cases, but that difficulty does not permit us to ignore it or deny it effect. 
It is hard to see how it can have any function, or how we can give such obvi- 
ously restrictive words their usual restrictive effect, unless we exclude from 
compensability such germ diseases as typhoid and pneumonia where there is 
no proof of a sudden and unforeseen event, as a Cause, producing at the time 
injury to the physical structure of the body. * * * 

Compensation for tuberculosis allowed under workmen's compen- 
sation act—(Ohio Court of Appeals: Industrial Commission v. Rice, 
160 N. KE. 484: decided June 6, 1927.) An employee was incarcerated 
in a furnace by a falling door, and for a period of three minutes 
breathed heated fumes and gas from oil which had been burned as a 
fuel therein. He was thereafter physically incapacitated to perform 
labor, and later tuberculosis resulted. Claim was brought under the 
workmen's compensation act but was disallowed by the State indus- 
trial commission on the ground that the disability was not due to an 
injury. On appeal to the court of common pleas compensation was 
awarded. The commission carried the case to the court of appeals, 
which said that the court of common pleas * was warranted in find- 
ing that the incapacity to work and the tuberculosis resulted directly 
from injury caused by inhaling such injurious substances, and that 
such finding is not manifestly against the weight of the evidence.” 
The appellate court held that the tuberculosis and any other disa- 
bility caused by the fumes and gas were compensable. 

Occupational diseases not compensable under workmen's compen- 
sation act —(Oklahoma Supreme Court: St. Louis Mining & Smelt- 
ing Co. et al. v. State Industrial Commission et al., 241 P. 170; de- 
cided September 15, 1925.) Under the Oklahoma workmen’s com- 
pensation act an “injury or personal injury ” meant “* only accidental 
injuries arising out of and in the course of employment and such dis- 
ease or infection as may naturally result therefrom.” The supreme 
court stated that “the basis of a claim for compensation must be a 
casualty occurring without expectation or foresight,” and held that 
occupational diseases were excluded as a basis of compensation. The 
disease in question in the instant case was anthracosis, commonly 
referred to as coal miner’s disease. 

Occupational dise ase held not compensable under WMorkmens com- 
pensation act.—(Texas Commission of Appeals, Section B; Aetna 
Life Ins. Co. v. Graham et al., 284 S. W. 931: decided June 9, 1926.) 
As a result of continued exposure to gases, fumes, ete., incident to 
her work, an employee of a shoe polish manufacturing company 
contracted tuberculosis and died therefrom. In an action for com- 
pensation under the workmen’s compensation act. the commission 
of appeals was of the opinion that recovery could not be had for an 
occupational or industrial disease. The commission held that the 
employee in the instant case had suffered no accidental injury, 
and that, therefore, the claim was not compensable. The com- 
mission recommended that judgment be rendered denying compensa- 
tion, and the supreme court entered judgment as recommended. 

Typhoid fever held not compensable under workmen’s compensa- 
tion act.—(Texas Commission of Appeals, Section B; Buchanan et 
al. v. Maryland Casualty Co., 288 S. W. 116: decided November 24, 
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1926.) In an opinion of the commission of appeals, which opinion 
was adopted by the supreme court, answers were given to certain 
questions certified to the supreme court. These answers were that, 
under the Texas workmen’s compensation act, typhoid fever, con- 
tracted by an employee as a result of impure water or food furnished 
by an employer, was neither an accidental injury nor a compensable 
injury. The compensation act contained a provision that * The 
terms ‘injury’ or ‘ personal injury’ shall be construed to mean dam- 
age or harm to the physical structure of the body and such diseases 
or infection as naturally result therefrom.” 

Death from anthrax held « OMLPe nsable under workmen *s COM PENSA- 
tion act.—(Texas Court of Civil Appeals; Houston Packing Co. et 
al. v. Mason, 286 S. W. 862; decided June 15, 1926.) A packing- 
company employee, whose work was skinning cattle, contracted an- 
thrax in the course of his employment and died therefrom. In a suit 
by the widow to recover compensation under the workmen’s compen- 
sation act, it was held that the contracting of such disease by the 
employee was an injury and, therefore, compensable. 

Phosphorus poisoning he Jd not COM pe nsable under workmen's COM- 
pensation act.—(Virginia Supreme Court of Appeals: Turner ». 
Virginia Fireworks Co. et al., 141 S. E. 142: decided January 19. 
1928.) An employee of a fireworks company sought compensation 
for phosphorus poisoning contracted in the course of her employ- 
ment. The State industrial commission found that it was her duty 
to handle white phosphorus, and that, in rubbing an aching tooth 
with her fingers, she conveyed the poison to her mouth. The work- 
men’s compensation statute provided : 

“Injury ” and “ personal injury” shall mean only injury by accident arising 
out of and in the course of the employment and shall not include a disease in 
any form, except where it results naturally and unavoidably from the accident. 

Compensation was denied by the commission on the ground that 
the claimant had not sustained an accident within the meaning of 
the compensation law. On appeal the supreme court of appeals 
upheld the action of the commission, stating as follows in the opin- 
ion: 

* * * Whether or not the rubbing of the aching tooth with her fingers 
and getting poison in her mouth was an accident, within the meaning on the 
workmen's compensation act, we deem it unnecessary to decide. If it be ad- 
mitted that it was an accident. it does not follow that the phosphorus poison 
frem which she suffered was the natural and unavoidable result of the accident. 
The diseased tooth was exposed to phosphorus fumes before she rubbed it, and 
it is equally probable that the poison resulted from the ‘erect fumes to 
which it was exposed rather than the rubbing of the tooth * * #* 

If claimant’s injuries were the natural and unavoidable result of an 1 accident, 
she should be allowed compensation, but if they resulted from an occupational 
disease, without an accident, there can be no recovery. Since the disease may 
have resulted from either of the two causes, for one of which the employer is 
liable and for the other of which he is not liable, the burden was on the claim- 
ant to show that the injuries resulted from the former. 

* a * % * * x 

There being no proof that the injury to the claimant resulted naturally and 
unavoidably from the rubbing of the phosphorus upon her tooth, the judgment 
of the commission will be affirmed. 

Workmen’s compensation act construed.—(Washington Supreme 
Court; Depre v. Pacific Coast Forge Co., 259 P. 720; decided Oc- 
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tober 4, 1927.) The plaintiff was employed for 23 months by the 
defendant in a room where there was a tank into which was poured 
each day a large quantity of sulphuric acid and muriatic acid. He 
brought an action for damages, claiming that gases and vapors were 
released in the room where he worked which inflamed and affected 
his lungs and lessened his resistance to tuberculosis, and that, as a 
result, he contracted the said disease, which permanently incapac- 
itated him. The complaint charged negligence in failing to provide 
the workroom with sufficient ventilation, and alleged a request for 
such ventilation and a promise by the defendant to provide it. The 
defendant insisted that the workmen’s compensation act was a com- 
plete defense to the action, and that, by its terms, plaintiff was 
entitled to compensation from the State. The supreme court pointed 
out that the said act had been in existence some 16 years and that 
this was the first time it had been contended that a disability such 
as plaintiff suffered came under its provisions, and held that the 
act was no defense to the action, stating: 

* * * We think it sufficient to adhere to our former holding that * for- 
tuitous event” and “ accident ” as used in the act are synonymous and that to 
receive compensation from the State there must be some unexpected or sudden 
happening from which a report or claim can be made which is referable to a 
definite time, place, and cause. 

Award under workmen’s compensation act for death from actino- 
mycosis.— (Wisconsin Supreme Court; Pfister and Vogel Leather Co. 
«. Industrial Commission of Wisconsin et al., 215 N W. 815; decided 
November 8, 1927.) The State industrial commission awarded a 
death benefit under the workmen’s compensation act on account of 
the death of a tannery employee from actinomycosis. The award 
was aflirmed by the circuit court and the plaintift company appealed. 
The supreme court affirmed the judgment of the circuit court, saying: 

The single question presented is whether there is any credible evidence which 
directly or by fair inference sustains the findings of the industrial com- 
Inission..*. * * 

The proof established the fact that death was caused by an infection of the 
actinomycosis germ or fungus. It follows that deceased must have been exposed 
to this germ at some place. The inferences preponderate in favor of the find- 
ing that he was exposed to this germ in appellant’s tannery. The preponderance 
of inferences is so great that the commission could say that it amounted to a 
reasonable certainty. 

X-ray Laboratories. 

Issuance of permit to conduct X-ray laboratory compelled. —(New 
York Court of Appeals; Sausser v. Department of Health of City of 
New York, 150 N. E. 603; decided January 12, 1926.) Section 107 of 
the Sanitary Code of New York City provided as follows: 

No person shall maintain, operate, or conduct an X-ray laboratory * * * 
wherein radiographs are taken, diagnoses made, or human beings examined or 
treated by X rays, without a permit therefor issued by the board of health, 
or otherwise than in accordance with the terms of said permit and with the 
regulations of the said board. 

Supplementing this section of the sanitary code was a regulation 
of the board of health reading as follows: 


Every X-ray laboratory shall at all times be in charge and under the direc- 
tion of a duly licensed physician or other person whose knowledge, experience, 
and qualifications to operate and use an X-ray machine are satisfactory to the 
health department. 
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The petitioner, a chiropractor, made an application for a permit 
under the above regulations. He claimed that the only operations 
which he desired to conduct were those of taking radiographs and 
not those of making diagnoses or treating patients. The petitioner’s 
experience and skill as an X-ray operator were conceded by the 
health department, but his application was denied, the department 
proceeding on the theory that the petitioner proposed to diagnose 
and treat diseases of the spine and that his status as a chiropractor 
was not recognized as giving him any standing in the medical pro- 
fession or any qualifications for diagnosing and treating diseases. 
The court, however, held this theory to be entirely inapplicable as a 
reason for denying the petitioner's application, and ordered that a 
permit be issued to him. The following is a paragraph from the 
court’s opinion: 

It rather seems to be the case that the authorities and the courts have so con- 
centrated their vision upon the fact that the petitioner is a chiropractor of 
unrecognized standing in the medical profession that they have inadvertently 
overlooked the other fact that he is not urging his right to a limited permit be- 
cause he is a chiropractor, but simply because he is a concededly experienced 
and skilled X-ray photographer, and therefore qualified as that ‘“ other per- 
son’? mentioned in the sanitary code to take radiographs. The respondent 
could not arbitrarily reject his application. 
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